
REFERENDUM MEASURE 67 
Passed by the Legislature and Ordered Referred by Petition 

Official Ballot Title: 
The legislature passed Engrossed Substitute Senate Bill 5726 (ESSB 5726) concerning insurance 
fair conduct related to claims for coverage or benefits and voters have filed a sufficient referendum 
petition on this bill. 

This bill would make it unlawful for insurers to unreasonably deny certain coverage claims, and 
permit treble damages plus attorney fees for that and other violations. Some health insurance 
carriers would be exempt. 

Should this bill be: 
Approved [ ] Rejected [ ] 

Votes cast by the 2007 Legislature on final passage: 
Senate: Yeas, 31 ; Nays, 18; Absent, O; Excused, 0. 
House: Yeas, 59; Nays, 38; Absent, O; Excused, 1. 

Note: The Official Ballot Title was written by the court. The Explanatory State
ment was written by the Attorney General as required by law and revised by 
the court. The Fiscal Impact Statement was written by the Office of Financial 
Management. For more in-depth fiscal analysis, visit www.ofm.wa.gov/initiatives . 
The complete text of Referendum Measure 67 begins on page 29. 

Fiscal Impact Statement 

Fiscal Impact Statement for Referendum 67 
Referendum 67 is a referendum on ESSB 5726, a bill that would prohibit insurers from unreasonably denying certain insur
ance claims, permitting recovery up to triple damages plus attorney fees and litigation costs . This may increase frequency and 
amounts of insurance claims recovered by state and local government, the number of insurance-related suits filed in state courts, 
and increase state and local government insurance-premiums. Research offers no clear guidance for estimating the magnitude 
of these potential increases. Notice of insurance-related suits must be provided to the Office of the Insurance Commissioner 
prior to court filing, costing an estimated $50,000 per year. 

Assumptions for Fiscal Analysis of R-67 
• There would likely be an increase in the number of cases filed in Superior Court related to the denial of insurance claims, 

but there is no data available to provide an accurate estimate of that fiscal impact. It is assumed that the impact to the 
operations of Washington courts would be greater than $50,000 per year. 

• Premiums for state and local governments that purchase auto, property, liability or other insurance may increase due to a 
potential increase in insurance companies' litigation costs and the amounts awarded to claimants. 

• When the state or local government is a claimant, the referendum could increase the likelihood of recovering on the claim, 
and the amount recovered. 

• Various studies have been conducted to determine how changes in law affecting insurance can affect costs for courts, in
surance premiums, and claimant recovery. However, individual study results vary widely. Due to the conflicting research, 
there is no clear guidance for estimating the magnitude of the fiscal impact of potential increases in court costs, insurance 
premiums, or recovered claims. 

• It is estimated that 300 notices per year of insurance-related lawsuits would be filed with the Office of the Insurance Com
missioner, resulting in a minimum cost of less than $50,000 per year increased cost to the agency. 
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The law as it presently exists:

The Office of the Secretary of State s not author zed to ed t statements, nor s t respons b e for the r contents.

Explanatory Statement 
REFERENDUM MEASURE 67

The state insurance code prohibits any person engaged in the insurance business from engaging in unfair methods of competition 
or in unfair or deceptive acts or practices in the conduct of their business. Some of these practices are set forth in state statute. The 
insurance commissioner has the authority to adopt rules defining unfair practices beyond those specified in statute. The commissioner 
has the authority to order any violators to cease and desist from their unfair practices, and to take action under the insurance code 
against violators for violation of statutes and regulations. Depending on the facts, the insurance commissioner could impose fines, 
seek injunctive relief, or take action to revoke an insurer’s authority to conduct insurance business in this state. 

Under existing law, an unfair denial of a claim against an insurance policy could give the claimant a legal action against the 
insurance company under one or more of several legal theories. These could include violation of the insurance code, violation of 
the consumer protection laws, personal injuries or property losses caused by the insurer’s acts, or breach of contract. Depending on 
the facts and the legal basis for recovery, a claimant could recover money damages for the losses shown to have been caused by the 
defendant’s behavior. Additional remedies might be available, depending on the legal basis for the claim. 

Plaintiffs in Washington are not generally entitled to recover their attorney fees or litigation costs (except for small amounts set 
by state law) unless there is a specific statute, a contract provision, or recognized ground in case law providing for such recovery.  
Disputes over insurance coverage have been recognized in case law as permitting awards of attorney fees and costs. Likewise, 
plaintiffs in Washington are not generally entitled to collect punitive damages or damages in excess of their actual loss (such as 
double or triple the amount of actual loss), unless a statute or contract specifically provides for such payment.

This measure is a referral to the people of a bill (ESSB 5726) passed by the 2007 session of the legislature. The term “this bill” 
refers here to the bill as passed by the legislature. A vote to “approve” this bill is a vote to approve ESSB 5726 as passed by the 
legislature. A vote to “reject” this bill is a vote to reject ESSB 5726 as passed by the legislature.

ESSB 5726 would amend the laws concerning unfair or deceptive insurance practices by providing that an insurer engaged in 
the business of insurance may not unreasonably deny a claim for coverage or payment of benefits to any “first party claimant.” The 
term “first party claimant” is defined in the bill to mean an individual, corporation, association, partnership, or other legal entity 
asserting a right to payment as a covered person under an insurance policy or insurance contract arising out of the occurrence of the 
contingency or loss covered by such a policy or contract.

ESSB 5726 would authorize any first party claimant to bring a lawsuit in superior court against an insurer for unreasonably 
denying a claim for coverage or payment of benefits, or violation of specified insurance commissioner unfair claims handling 
practices regulations, to recover damages and reasonable attorney fees, and litigation costs. A successful plaintiff could recover the 
actual damages sustained, together with reasonable attorney fees and litigation costs as determined by the court. The court could 
also increase the total award of damages to an amount not exceeding three times the actual damages, if the court finds that an insurer 
has acted unreasonably in denying a claim or has violated certain rules adopted by the insurance commissioner. The new law would 
not limit a court’s existing ability to provide other remedies available at law. The claimant would be required to give written notice 
to the insurer and to the insurance commissioner’s office at least twenty days before filing the lawsuit. 

ESSB 5726 would not apply to a health plan offered by a health carrier as defined in the insurance code. The term “health carrier” 
includes a disability insurer, a health care service contractor, or a health maintenance organization as those terms are defined in the 
insurance code. The term “health plan” means any policy, contract, or agreement offered by a health carrier to provide or pay for 
health care services, with certain exceptions set forth in the insurance code. These exceptions include, among other things, certain 
supplemental coverage, disability income, workers’ compensation coverage, “accident only” coverage, “dental only” and “vision 
only” coverage, and plans which have a short-term limited purpose or duration. Because these types of coverage fall outside the 
definition of “health plan,” ESSB 5726’s provision would apply to these exceptions to “health plans.”

The effect of the proposed measure, if approved:
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Statement Against Referendum Measure 67Statement For Referendum Measure 67
APPROVE 67 – MAKE THE INSURANCE INDUSTRY 

TREAT ALL CONSUMERS FAIRLY.
Referendum 67 simply requires the Insurance Industry to 

be fair and pay legitimate claims in a reasonable and timely 
manner. Without R-67, there is no penalty when insurers delay 
or deny valid claims. R-67 would help make the Insurance 
Industry honor its commitments by making it against the law to 
unreasonably delay or deny legitimate claims.

APPROVE 67 – RIGHT NOW, THERE IS NO PENALTY 
FOR DELAYING OR DENYING YOUR VALID CLAIM.

R-67 encourages the Insurance Industry to treat legitimate 
insurance claims fairly. R-67 allows the court to assess penalties 
if an insurance company illegally delays or denies payment of 
a legitimate claim.

APPROVE 67 – YOU PAY FOR INSURANCE. 
THEY SHOULD KEEP THEIR PROMISES.

When you pay your premiums on time, the Insurance Industry 
is supposed to pay your legitimate claims. Unfortunately, the 
Insurance Industry sometimes puts profits ahead of people and 
intentionally delays or denies valid claims. R-67 makes the 
Insurance Industry keep its promises and pay legitimate claims 
on time. That is why the Insurance Industry is spending millions 
of dollars to defeat it.

APPROVE 67 – JOIN BIPARTISAN OFFICIALS AND 
CONSUMER GROUPS SUPPORTING FAIR 

TREATMENT BY THE INSURANCE INDUSTRY.
Insurance Commissioner Mike Kriedler, former Insurance 

Commissioners, seniors, workers, and consumer groups urge you 
to approve R-67. Supporters include the Puget Sound Alliance 
of Senior Citizens, former Republican Party State Chair Dale 
Foreman, the Labor Council, and the Fraternal Order of Police.

APPROVE 67 – R-67 SIMPLY MAKES SURE 
CLAIMS ARE HANDLED FAIRLY.

If the Insurance Industry honors its commitments, R-67 
does not impose any new requirements – other than making 
sure all claims are handled fairly. R-67 would have an impact 
only on those bad apples that unreasonably delay or deny valid 
insurance claims.

For more information, visit www.approve67.org .

STEVE KIRBY, Chair, House Insurance, Financial Services, 
Consumer Protection Committee; TOM CAMPBELL, Chair, House 
Environmental Health Committee; DIANE SOSNE, RN, President 
SEIU 1199; SKIP DREPS, Government Relations Director Northwest 
Paralyzed Veterans; KELLY FOX, President, Washington State 
Council of Firefighters; STEVE DZIELAK, Director, Alliance for 
Retired Americans.

REJECT FRIVOLOUS LAWSUITS. 
REJECT HIGHER INSURANCE RATES.

REJECT R-67.
As if there weren’t enough frivolous lawsuits jacking up 

insurance rates, Washington’s trial lawyers have invented yet 
another way to file more lawsuits to fatten their pocketbooks. 
They wrote and pushed a law through the Legislature that 
permits trial lawyers to threaten insurance companies with 
triple damages to force unreasonable settlements that will 
increase insurance rates for all consumers. The trial lawyers 
also included a provision that guarantees payment of attorneys’ 
fees, sweetening the incentive to file frivolous lawsuits. There’s 
no limit on the fees they can charge. What does this mean for 
consumers? You guessed it: higher insurance rates.

TRIAL LAWYERS WIN. CONSUMERS LOSE.
R-67 is a windfall for trial lawyers at the expense of 

consumers. Trial lawyers backed a similar law in California, 
but the resulting explosion of fraudulent claims and frivolous 
lawsuits caused auto insurance prices to increase 48% more 
than the national average (according to a national actuarial 
study) and it was later repealed.

CURRENT LAW PROTECTS CONSUMERS.
Insurance companies have a legal responsibility to treat 

people fairly, and consumers can sue insurance companies 
under current law if they believe their claim was handled 
improperly. The Insurance Commissioner can—and does—levy 
stiff fines, or even ban an insurance company from the state, if 
the company mistreats consumers.

R-67 IS BAD NEWS FOR CONSUMERS. REJECT R-67.
Not only does R-67 raise auto and homeowners insurance 

rates, it applies to small businesses and doctors as well. That 
means higher medical bills and higher prices for goods and 
services.

Laws should reduce frivolous lawsuits, not create more. 
Reject R-67!

See for yourself. Visit www.REJECT67.org .

W. HUGH MALONEY, M.D., President, Washington State Medical 
Association; DON BRUNELL, President, Association of Washington 
Business; RICHARD BIGGS, President, Professional Insurance 
Agents of Washington; DANA CHILDERS, Executive Director, 
Liability Reform Coalition; TROY NICHOLS, Washington State 
Director, National Federation of Independent Business; BILL 
GARRITY, President, Washington Construction Industry Council.

Rebuttal of Statement For

Rebuttal of Statement Against
Washington is one of only 5 states with no penalty when the 

Insurance Industry intentionally denies a valid claim. That is 
why the Insurance Industry is spending millions to defeat R67. 
Referendum 67 is only on the ballot because the Insurance 
Industry used its special-interest influence to block it from 
becoming law. Now you can vote to approve R67 to make fair 
treatment by the Insurance Industry the law. Approve R67 for 
Insurance Fairness.

Don’t be fooled.
Trial lawyers didn’t push this law through the legislature to 

protect your rights. They want this law because it gives them 
new opportunities to file frivolous lawsuits and collect fat 
lawyers’ fees.

Trial lawyers don’t care if frivolous lawsuits jack up our 
insurance rates. Consumers, doctors and small businesses will 
pay more so trial lawyers can file more lawsuits and collect 
larger fees.

Reject frivolous lawsuits and excessive lawyers’ fees. Reject 
67.
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to. and answer questions from. the public. For the purposes of this 
subsection "names of legislators. and their contact information" 
includes each legislator's position (Senator or Representative), 
first name. last name. party affiliation (for example. Democrat or 
Republican), city or town they live in, office phone number. and 

office email address. 
PROTECTING TAXPAYERS BY REQUIRING FEE 

INCREASES TO BE VOTED ON BY 
ELECTED REPRESENTATIVES, RATHER THAN 

IMPOSED BY UNELECTED OFFICIALS AT 
STATE AGENCIES 

Sec.14. RCW 43.135.055 and 2001 c 314 s 19 are each amended 
to read as follows: 

(1) No fee may be imposed or increaseQ in any fiscal year ((by 
a pereent:age in exeess of the fisea:l gro ~ th faetor for that fiseal 
year)) without prior legislative approval and must be subject to the 
accountability procedures required by section 2 of this act. 

(2) This section does not apply to an assessment made by an 

I Complete Text of 

® REFERENDUM MEASURE NO. 67 

AN ACT Relating to creating the insurance fair conduct act; 
amending RCW 48.30.010; adding a new section to chapter 48.30 
RCW; creating a new section; and prescribing penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 
WASHINGTON: 

NEW SECTION. Sec. 1. This act may be known and cited as 

the insurance fair conduct act. 

Sec. 2. RCW 48.30.010 and 1997 c 409 s 107 are each amended 
to read as follows: 

(1) No person engaged in the business of insurance shall engage 
in unfair methods of competition or in unfair or deceptive acts or 
practices in the conduct of such business as such methods, acts, or 
practices are defined pursuant to subsection (2) of this section. 

(2) In addition to such unfair methods and unfair or deceptive 

acts or practices as are expressly defined and prohibited by this 
code, the commissioner may from time to time by regulation 
promulgated pursuant to chapter 34.05 RCW, define other methods 
of competition and other acts and practices in the conduct of such 
business reasonably found by the commissioner to be unfair or 
deceptive after a review of all comments received during the 
notice and comment rnle-making period. 

agricultural commodity commission or board created by state 
statute or created under a marketing agreement or order under 
chapter 15.65 or 15.66 RCW, or to the forest products commission, 
if the assessment is approved by referendum in accordance with 
the provisions of the statutes creating the commission or board or 
chapter 15.65 or 15.66 RCW for approving such assessments. 

CONSTRUCTION CLAUSE 
NEW SECTION. Sec. 15. The provisions of this act are to be 

liberally construed to effectuate the intent, policies, and purposes 
of this act. 

SEVERABILITY CLAUSE 
NEW SECTION. Sec. 16. If any provision of this act or its 

application to any person or circumstance is held invalid, the 
remainder of the act or the application of the provision to other 

persons or circumstances is not affected. 
MISCELLANEOUS 

NEW SECTION. Sec. 17. Subheadings and part headings used 
in this act are not part of the law. 

NEW SECTION. Sec. 18. This act shall be known and cited as 

the Taxpayer Protection Act of 2007. 
NEW SECTION. Sec. 19. This act takes effect December 6, 

2007. 

(3)(a) In defining other methods of competition and other 

acts and practices in the conduct of such business to be unfair 
or deceptive, and after reviewing all comments and documents 
received during the notice and comment rnle-making period, the 

commissioner shall identify his or her reasons for defining the 
method of competition or other act or practice in the conduct of 
insurance to be unfair or deceptive and shall include a statement 
outlining these reasons as part of the adopted rnle. 

(b) The commissioner shall include a detailed description of 
facts upon which he or she relied and of facts upon which he 

or she failed to rely, in defining the method of competition or 
other act or practice in the conduct of insurance to be unfair or 
deceptive, in the concise explanatory statement prepared under 
RCW 34.05.325(6). 

(c) Upon appeal the superior court shall review the findings of 
fact upon which the regulation is based de novo on the record. 

(4) No such regulation shall be made effective prior to the 
expiration of thirty days after the date of the order by which it is 
promulgated. 

(5) If the commissioner has cause to believe that any person is 
violating any such regulation, the com1nissioner may order such 
person to cease and desist therefrom. The commissioner shall 
deliver such order to such person direct or mail it to the person 
by registered mail with return receipt requested. If the person 
violates the order after expiration of ten days after the cease and 
desist order has been received by him or her, he or she may be 

fined by the commissioner a sum not to exceed two hundred and 
fifty dollars for each violation committed thereafter. 

(6) If any such regulation is violated, the commissioner may 
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take such other or additional action as is permitted under the 
insurance code for violation of a regulation. 

<7) An insurer engaged in the business of insurance may not 
unreasonably deny a claim for coverage or payment of benefits 
to any first party claimant. "First party claimant" has the same 

meaning as in section 1 of this act 

NEW SECTION Sec. 3. A new section is added to chapter 
48.30 RCW to read as follows: 

(1) Any first party claimant to a policy of insurance who is 
unreasonably denied a claim for coverage or payment of benefits 
by an insurer may bring an action in the superior court of this state 
to recover the actual damages sustained, together with the costs 
of the action, including reasonable attorneys' fees and litigation 
costs, as set forth in subsection (3) of this section. 

(2) The superior court may, after finding that an insurer has 
acted unreasonably in denying a claim for coverage or payment 
of benefits or has violated a rnle in subsection (5) of this section, 
increase the total award of damages to an amount not to exceed 
three times the actual damages. 

(3) The superior court shall, after a finding of unreasonable 
denial of a claim for coverage or payment of benefits, or after a 
finding of a violation of a rnle in subsection (5) of this section, 
award reasonable attorneys' fees and actual and statutory litigation 
costs, including expert witness fees, to the first party claimant 
of an insurance contract who is the prevailing party in such an 
action. 

(4) "First party claimant" means an individual, corporation, 
association, partnership, or other legal entity asserting a right 
to payment as a covered person under an insurance policy or 
insurance contract arising out of the occurrence of the contingency 
or loss covered by such a policy or contract. 

(5) A violation of any of the following is a violation for the 
purposes of subsections (2) and (3) of this section: 

(a) WAC 284-30-330, captioned "specific unfair claims 
settlement practices defined"; 

(b) WAC 284-30-350, captioned "misrepresentation of policy 
provisions"; 

(c) WAC 284-30-360, captioned "failure to acknowledge 
pertinent communications"; 

(d) WAC 284-30-370, captioned "standards for prompt 
investigation of claims"; 

(e) WAC 284-30-380, captioned "standards for prompt, fair and 
equitable settlements applicable to all insurers"; or 

(f) An unfair claims settlement practice rule adopted under RCW 
48.30.010 by the insurance commissioner intending to implement 
this section. The rnle must be codified in chapter 284-30 of the 
Washington Administrative Code. 

(6) This section does not limit a court's existing ability to make 
any other determination regarding an action for an unfair or 
deceptive practice of an insurer or provide for any other remedy 
that is available at law. 

(7) This section does not apply to a health plan offered by a 
health carrier. "Health plan" has the same meaning as in RCW 
48.43.005. "Health carrier" has the same meaning as in RCW 
48.43.005. 

(8)(a) Twenty days prior to filing an action based on this section, 
a first party claimant must provide written notice of the basis 
for the cause of action to the insurer and office of the insurance 
commissioner. Notice may be provided by regular mail, registered 
mail, or certified mail with return receipt requested. Proof of 
notice by mail may be made in the same manner as prescribed by 
court rule or statute for proof of service by mail. The insurer and 
insurance commissioner are deemed to have received notice three 
business days after the notice is mailed. 

(b) If the insurer fails to resolve the basis for the action within 
the twenty-day period after the written notice by the first party 
claimant, the first party claimant may bring the action without any 
further notice. 

( c) The first party claimant may bring an action after the required 
period of time in (a) of this subsection has elapsed. 

(d) If a written notice of claim is served under (a) of this 
subsection within the time prescribed for the filing of an action 
under this section, the statute of limitations for the action is tolled 
during the twenty-day period of time in (a) of this subsection. 

Your personalized voter 
information is coming soon 
with My Vote, a new website 
offered by the Office of the 

Secretary of State in collaboration with your 
county elections department. 

Simply sign onto the system using your voter 
registration name and birthdate to access: 

v Your personalized ballot; 

v Your voting history; 

V Your name and address online; 

v Your nearest ballot drop box; ancl 

V Your ballot status. 
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