INITIATIVE
MEASURE 97

TO THE LEGISLATURE

Note: the ballot iitle and explanatory statement were written by the
Attorney General as required by law. The complete text of Initiative
Measure 97 begins on page 18.

Statement for
INITIATIVE 97 MAKES THE POLLUTERS PAY

Polluters should pay to clean up their own mess. Initia-
tive 97 would make them do that. Polluters are forced to
clean up their wastes. If they don’t, tough fines and criminal
penalties will follow.

TOUGH LAWS. TOUGH FINES. NO DEALS.

Nearly every week brings news of new toxic catastro-
phes. One out of six people who live in Washington could
be affected by toxics. Families around Puget Sound, in
Spokane, and in Central Washington cannot drink their
water because of chemical poliution. Washington is the
second worst state west of the Mississippi for hazardous
waste sites. Seeping landfills, pesticides, and petroleum
products can cause cancer and birth defects. Seniors may
be particularly vulnerable. The need for a tough toxics
cleanup law now is clear.

THE PEOPLE'S INITIATIVE

For years irresponsible polluters fought hard to avoid a
tough law. An initiative was written after polluters blocked
legislation to clean up toxic waste. Thousands of volunteers
worked very hard to give us the chance to clean up toxics
now. Across the state over 200,000 people signed petitions.
Now you have your chance to send a strong message to
polluters: You want a tough law, with tough fines and no
deals.

DON'T LET BIG CORPORATE POLLUTERS
BUY THE ELECTION
Big oil and chemical companies will spend $1.5 million
dollars to convince you to vote against Initiative 97. Don't

Official Ballot Title:

Shall a hazardous waste cleanup pro-
gram, partially funded by a 7/10 of 1%
tax on hazardous substances, be enact-
ed?

The law as it now exists:

State law enacted in October, 1987 provides for a hazardous
waste cleanup program in the State of Washington. The primary
responsibility for the cleanup of hazardous waste sites is imposed
upon the owner or operator of the site, the person responsible for

be fooled. Initiative 97 is the stronger toxic cleanup program
which will make our environment cleaner and safer, for
today and tomorrow, for our children and grandchildren.

Rebuttal of Statement against

+ Strong citizens’ initiative eliminates polluters” loop-
holes. It forces polluters to dean up their own mess. No
deals. No delays. No watered-down health standards. -97
has been carefully reviewed and supported by more than 70
groups, dozens of legislators and signed by 215,000 people.

+ Cleanups, not lawsuits. 1-97 makes cleanups happen
now-not later. The initiative prohibits polluters from filing
lawsuits that delay cleanups.

» More money for farmers, small businesses and recy-
cling - to clean up our drinking water now and for the
future.

Voters Pamphiet Statement Prepared by:

JOLENE UNSOELD, State Representative; JANICE NIEMI, State
Senator; DAVID BRICKLIN, President, Washington Environ-
mental Council.

Advisory Committee: THE REVEREND DR. WILLIAM B. CATE,
President, Church Council of Greater Seattle; LAWRENCE
KENNEY, President, Washington State Labor Council; HENRY
BURTON, Chair, Cascade Chapter Sierra Club; WENDY A.
WENDLANDT, Executive Director, Washington Public Inter-
est Research Group; WANDA HAAS, President, League of
Women Voters of Washington.

the disposal or release, and the generator or transporter of the waste.
The strict liability under the law does not apply to persons who,
without negligence and in accordance with State and federal law,
apply pesticides or fertilizers for the purpose of growing any crops,
trees, nursery plants, or farm animals,

The State Department of Ecology is empowered to investigate,
adopt rules, establish standards, classify substances as hazardous
substances, require remedial actions, establish priorities for site
cleanups, promote hazardous waste reduction and recycling, and
provide educational programs. A scientific advisory board is to advise
the Department.

The person legally responsible for the cleanup of a hazardous
waste site must be given a reasonable opportunity by the Depart-
ment of Ecology to develop a remedial program, meeting the Depart-
ment’s standards for the deanup of the site. The Department, before
approving such plan and settlement, must give an opportunity for
public comment. The plan, when approved, must be filed with the
superior court; then there is a thirty-day waiting period for public
comment. As part of an approved cleanup plan, the Department can
defray some of the costs, agree not to bring suit to compel cleanup in
excess of the plan, and certify the completion of the cleanup. Such
approved cleanup programs are exempted from various permits that
would otherwise be required by law.

Statement against
1-97: FLAWED INITIATIVE MAKES FOR BAD LAW

Initiative 97 is full of good intentions, but contains
serious flaws that will hurt many groups in Washington. The
Initiative’s purpose was to encourage the legislature to act. It
is not good law and fails to include many important public
programs, like household hazardous waste collection.

The Initiative simply did not go through the same scru-
tiny and public input that the legislature’s law did. The
legislature worked for three years to create a law that is fair
to everyone — 97B.

1-97: DELAYS AND LAWSUITS, NOT CLEANUPS

The Initiative will stop the cleanups that are already
taking place under 978, the new law. Long delays will result
and costs will escalate. The Initiative will result in lawsuits,
not cleanups.

I-97: HURTS TAXPAYERS, AGRICULTURE,
SMALL BUSINESSES

The Association of Washington Cities endorses Legisla-
tive Alternative 97B, not the Initiative. Initiative 97 will result
in outrageous public cleanup costs with no added protection
of public health or the environment.

I-97: LIKE THE FEDERAL SUPERFUND,
A 99% FAILURE

I-97 is patterned after the federal superfund law that
has produced eight years of costly court battles and virtually
no cleanup. Why replace a law that is working and resulting
in cleanups (978B), with an initiative (Initiative 97} patterned
after a federal failure?

The Department of Ecology can, for failure to comply with a
Department order, seek from the court civil penalties of up to three
times the remedial costs incurred by the State and penalties of up to
$10,000 per day. The State’s costs to clean up a hazardous waste site
is a debt secured by a lien on the real property. The Department’s
orders are subject to review in court.

Private persons can sue the Department of Ecology to compel it
to perform any nondiscretionary duty under this law. Private persons
can also sue to compel potentially liable persons to comply with the
law as well as other commondaw and statutory actions. Clean-up
contractors are not liable unless they are negligent or grossly negli-
gent.

Owners who know that a significant quantity of hazardous
materials has been released or spilled on their property must place a
notice of that fact in the county real estate records, and must also
notify the State Department of Ecology. When the Department of
Ecology discovers such a release or spill, the Department is required
to place a notice of such fact in the county real estate records.

The Department of Agriculture may dispose of unusable pesti-
cides collected from licensed pesticide operators. And the Depart-
ment shall implement a pesticide waste disposal program. The De-
partment of Ecology is to adopt rules allowing the Department to

(continued on page 16.)

Rebuttal of Statement for

Don't fall for 197, a toxic scare campaign imported
from California and financed by out-of=taters. The Seattle
Times charges 1-97 backers with "demogogery and phony
onediners,” such as "make the polluters pay.” 97B is the
current law; it's already making the polluters pay and clean-
ing up toxics now. |97 would overthrow the law and delay
cleanups. Out-of-staters are funding a toxic scare campaign
to overthrow the law. Keep the best law, vote YES 97B.

For more information, call (206} 448-4972.

Voters Pamphiet Statement Prepared by:

MIKE KREIDLER, State Senator; CLYDE BALLARD, State Repre-
sentative; DAVE STURDEVANT, Clark County Commissioner.

Advisory Committee: DAN EVANS, US. Senator; VICKI
MCNEILL, President, Association of Washington Cities; RAY
HILL, Master, Washington State Grange; ANDREA BEATTY
RINIKER, former Director, Department of Ecology; GILBERT S.
OMENN, M.D., Ph.D., Chair, Scientific Advisory Board, De-
partment of Ecology.
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ALTERNATIVE
MEASURE 97B

Chapter 112, Laws of 1988

Note: the ballot title and explanatory statement were written by the
Attorney General as required by law. The complete text of Alterna-
tive Measure 97B begins on page 23.

Vote cast by the 1988 Legislature on final passage:
HOUSE: Yeas, 73; Nays, 25, Absent or not voting, 0.
SENATE: Yeas, 40; Nays, 5. Absent or not voting, 4.

Statement for
97B: THE BEST LAW IS ALREADY ON THE BOOKS

Vote for 97B, Washington's new hazardous waste
cleanup law. After three years of work, Governor Gardner
called a special session where a bi-partisan majority of the
legislature passed the best toxic cleanup law in the country.

97B, our new law, is already at work. Initiative 97
would stop the law and delay the cleanups.

978: THOSE WHO MADE THE MESSES
PAY FOR CLEANUPS

Under 97B, 70% of cleanup money comes from the
polluters. Using less tax money, cleanups are faster because
responsible parties are volunteering to clean up now instead
of going to court. Initiative 97 will cause lawsuits, not
cleanups.

For example, oil companies pay more than 50% of the
toxics tax, but Washington jobs and gasoline prices are
protected by exempting out-of-state sales of petroleum.

978 RAISES LESS MONEY, INSURES
MORE CLEANUPS

With less than one percent (.08%) tax on toxics, raising
about $6 million a year less than 197, 97B is designed to
insure more private cleanups without using tax money.

Half the time, the “responsible party’ is a local govern-
ment. 97B protects taxpayers. Local governments get 53%
of the toxics tax money to clean up landfills, build recycling
plants or other waste facilities and prevent future toxic sites.

Official Ballot Title:

Shall the legislature’s cleanup program,
with 0.8% hazardous substance tax rais-
ing less money, with less coverage of
petroleum, be retained?

The law as it now exists:

State law enacted in October, 1987 provides for a hazardous
waste cleanup program in the State of Washington. The primary
responsibility for the cleanup of hazardous waste sites is imposed
upon the owner or operator of the site, the person responsible for

97B: TOUGH ON TOXICS, FAIRR TO TAXPAYERS

The law is tough on toxics, a “win" for the environment,
fair to taxpayers — and provides money to help the average
person dispose of household and farm chemicals safely.

Farmers, businesses (small and large), and local govern-
ments support 97B because it protects public health and
taxpayers, giving the Department of Ecology authority to
enforce safe, thorough cleanups, and prevent runaway pub-
lic costs.

Rebuttal of Statement against

Who helps small businesses and farmers? All farm or-
ganizations and small business groups endorse the current
law, 97B, not I-97. Oil companies pay 50% of the toxics tax
under the current law, 97B. I-97's extra money from oil
means you pay higher taxes at the gas pump. What |-97
doesn't tell you: They're trying to repeal our current, tough
cleanup law, 97B, with a law like the failed federal superfund
law — all lawsuits, no cleanups.

For more information, call (206) 448-4972.

Voters Pamphlet Statement Prepared by:

MIKE KREIDLER, State Senator; LORRAINE HINE, State Repre-
sentative; SID MORRISON, U.S. Representative.

Advisory Committee: DAN EVANS, US. Senator; VICKI
MCNEILL, President, Association of Washington Cities; RAY
HILL, Master, Washington State Grange; ANDREA BEATTY
RINIKER, former Director, Department of Ecology; GILBERT S.
OMENN, M.D., Ph.D., Chair, Scientific Advisory Board, De-
partment of Ecology.

the disposal or release, and the generator or transporter of the waste.
The strict lability under the law does not apply to persons who,
without negligence and in accordance with State and federal law,
apply pesticides or fertilizers for the purpose of growing any crops,
trees, nursery plants, or farm animals.

The State Department of Ecology is empowered to investigate,
adopt rules, establish standards, classify substances as hazardous
substances, require remedial actions, establish priorities for site
cleanups, promote hazardous waste reduction and recyding, and
provide educational programs. A scientific advisory board is to advise
the Department.

The person legally responsible for the cieanup of a hazardous
waste site must be given a reasonable opportunity by the Depart-
ment of Ecology to develop a remedial program, meeting the Depart-
ment’s standards for the cleanup of the site. The Department, before
approving such plan and settiement, must give an opportunity for
public comment. The plan, when approved, must be filed with the
superior court; then there is a thirty-day waiting period for public
comment. As part of an approved deanup plan, the Department can
defray some of the costs, agree not to bring suit to compel cleanup in
excess of the plan, and certify the completion of the deanup. Such
approved cleanup programs are exempted from various permits that
would otherwise be required by law.

Statement against

DONT TRUST POLLUTERS TO CLEAN UP

Toxic waste sites must be cleaned up now. But 97B
raises less money. It allows backroom deals from tough
cleanup standards. It has weaker enforcement provisions,
smaller fines, less money for prevention or to help small
businesses and farmers. If we don't force irresponsible pol-
luters to pay for cleanup, taxpayers will.

978 LETS BIG OiL OFF THE HOOK

There is good reason big oil companies support 978,
They get special treatment - a special exemption from the
cleanup program. And because of a special tax break for big
oil, 97B raises less money than Initiative 97. That's right. Even
though 97B has a higher tax rate, the big oil loophole means
less money will be raised. That means less enforcement and
fewer cleanups. No wonder our worst polluters favor 97B.

WHO SUPPORTS 97?2 WHO SUPPORTS 97B?

The choice is clear. 97B is paid for by ARCO, Shell,
Texaco, and chemical companies like Union Carbide.
Initiative 97 is supported by people who really care:
Washington Environmental Council, League of Women
Voters, Washington State Labor Council, Sierra Club, Church
Council of Greater Seattle, and over 70 health and
environmental organizations.

VOTE FOR 97: DON'T BE FOOLED BY 97B

INITIATIVE 97: = Drafted by citizens to protect their families
from toxic waste. « Polluters pay to clean up sites. » No ex-
ceptions for polluters. » Offenders get big fines
now. = Protects farmers and small businesses.

The Department of Ecology can, for failure to comply with a
Department order, seek from the court civil penalties of up to three
times the remedial costs incurred by the State and penalties of up to
$10,000 per day. The State’s costs to clean up a hazardous waste site
is a debt secured by a lien on the real property. The Department’s
orders are subject to review in court.

Private persons can sue the Department of Ecology to compel it
to perform any nandiscretionary duty under this law. Private persons
can also sue to compel potentially liable persons to comply with the
law as well as other commondaw and statutory actions. Clean-up
contractors are not liable unless they are negligent or grossly negli-

ent.
8 Owners who know that a significant quantity of hazardous
materials has been released or spilled on their property must place a
notice of that fact in the county real estate records, and must also
notify the State Department of Ecology. When the Department of
Ecology discovers such a release or spill, the Department is required
to place a notice of such fact in the county real estate records.

The Department of Agriculture may dispose of unusable pesti-
cides collected from licensed pesticide operators. And the Depart-
ment shali implement a pesticide waste disposal program. The De-
partment of Ecology is to adopt rules allowing the Department to

{continued on page 16)

ALTERNATIVE MEASURE 97B: « Supported by the polluters
to protect their special interests. « Polluters cut deals; the
public pays. « Oil companies get special treatment.
= Cases in courts for years. = Protects big polluters.

If the polluters win this election, people lose. Together
we can protect our way of life. Call us at (206) 547-1314.

Rebuttal of Statement for

e Big oil wants 97B. For three years, oil and chemica!
companies killed every attempt at a cleanup law. Now they
support 97B—to get loopholes to delay cleanups.

e We can't count on voluntary cleanups. 97B lets pollut-
ers file lawsuits to delay cleanups. Big oil companies get ex-
emptions —then the public will have to pay.

e 97B: less money for cleanups; less money to collect
household and farm chemicals safely; less money to clean up
landfills; less money for recycling.

Voters Pamphlet Statement Prepared by:

JOLENE UNSOELD, State Representative; JANICE NIEMI,
State Senator, DAVID BRICKLIN, President, Washington Envi-
ronmental Council.

Advisory Committee: THE REVEREND DR. WILLIAM B. CATE,
President, Church Council of Greater Seattle; LAWRENCE
KENNEY, President, Washington State Labor Council;
WENDY A. WENDLANDT, Executive Director, Washington
Public Interest Research Group; HENRY BURTON, Chair, Cas-
cade Chapter Sierra Club; WANDA HAAS, President, League
of Women Voters of Washington.



(Explanatory statement for Initiative Measure 97 is continued here
from page 7.)

collect and dispose of household hazardous wastes. The Department
provides grants to local governments for household hazardous waste
collection and disposal.

The law also makes it a crime (a felony) to be guilty of toxic
endangerment.

Until July 1, 1990, petroleum is not subject to the hazardous
waste provisions unless it is an extremely hazardous waste or a solid
waste decomposition that presents a substantial threat to human
health or environment. Petroleum is, however, not exempt from
cleanup orders for spills, leaks and discharges.

A State tax of 8/10 of 1% is imposed on the wholesale value of
hazardous substances which includes petroleum products except for
natural gas, aluminia, petroleum coke and petroleum products ex-
ported for use or sale outside the State. 53 percent of the proceeds
of that tax is made available to local government and 47 percent to
State government for the hazardous waste cleanup program.

The Department of Ecology is to establish fees for water dis-
charge permits to pay the costs of monitoring such permits, but not
to exceed a total of $3,600,000 for the 198789 biennium.

The Legislature has appropriated to carry out this program
$41,600,000 for expenditure through june 30, 1989.

If neither Alternative Measure 97B nor Initiative 97 is approved
by the voters, then the current law is repealed effective upon
certification of the election results.

The effect of Initiative Measure 97,
if approved into law:

If Initiative 97 is approved, then the existing law is repealed on
March 1, 1989 and the following becomes the new law:

The primary responsibility for the cleanup of hazardous waste
sites would be imposed upon the owner or operator of the site, the
person responsible for the disposal or release, and the generator, or
the transporter of the waste. The strict liability under the Initiative
does not apply to persons who, without negligence and in accord-
ance with State and federal law, apply pesticides and fertilizers for the
purpose of growing food crops.

The State Department of Ecology is empowered to investigate,
adopt rules, establish standards, classify substances as hazardous
substances, require remedial actions, establish priorities for site
cleanups, promote hazardous waste reduction and recycling and
provide educational programs. A scientific advisory board and re-
gional citizen advisory committees are to advise the Department.

Before the Department finds that a person is potentially liable,
the person is to be notified and allowed an opportunity for comment.
No settlement can be made by the Department of Ecology with any
person who is potentially liable for the cleanup of hazardous waste
sites unless the Attorney General agrees to the settlement and the
Department finds, after a public hearing, the settlement would lead to
a more expeditious cleanup of the hazardous substances. A settle-
ment agreement must be entered as a court order. A settlement may
later be reopened if factors are discovered which present a previ-
ously unknown threat to human health or the environment. The
Department can provide financial assistance only in situations which
would result in @ more expeditious cleanup and prevention of an
unfair economic hardship.

The Attorney General can seek from the court, for failure to
comply with a Department of Ecology order, civil penalties of up to
three times any costs incurred by the State as a result of persons’
refusal to comply and penalties of up to $25,000 a day. The Depart-
ment’s actions are reviewable in court.

Private persons can sue the Department of Ecology to compel it
to perform any nondiscretionary duty under this law. Private persons
can also pursue common-aw and other statutory actions. Cleanup
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contractors are held to strict liability but if the contractor is retained
by Ecology, the State can be indemnified by the State.

The law also makes it a crime, a felony, to knowingly transport,
treat, store, handle or dispose of a hazardous substance in violation
of this law. Petroleum in underground storage tanks, in compliance
with federal, State and local laws, is not subject to this law unless
there is a release from the tank. However, petroleum is subject to the
hazardous waste provisions.

A State tax of 7/10ths of 1% is imposed on the wholesale value
of hazardous substances which includes petroleum products except
for natural gas and aluminia. 52.86 percent of the proceeds of that tax
is made available to local government and 47.14 percent to State
government for the hazardous waste cleanup program. None of
these funds can be used for solid waste incineration.

The Department of Ecology is to establish annual fees for water
discharge permits and the maximum fee for municipalities shall not
exceed five cents per month per residence contributing to the munici-
pality's waste water system.

The Legjslature’s appropriation of $4 1,600,000 for the hazardous
waste program will expire March 1, 1989 and expenditures after that
date will require a legislative appropriation.

(Explanatory statement for Altemative Measure 978 continued from
page 9.)

collect and dispose of household hazardous wastes. The Department
provides grants to local governments for household hazardous waste
collection and disposal.

The law also makes it a crime (a felony) to be guilty of toxic
endangerment.

Until July 1, 1990, petroleum is not subject to the hazardous
waste provisions unless it is an extremely hazardous waste or a solid
waste decomposition that presents a substantial threat to human
health or environment. Petroleum is, however, not exempt from
cleanup orders for spills, leaks and discharges.

A State tax of 8/10 of 1% is imposed on the wholesale value of
hazardous substances which includes petroleum products except for
natural gas, aluminia, petroleum coke and petroleum products ex-
ported for use or sale outside the State. 53 percent of the proceeds
of that tax is made available to local government and 47 percent to
State government for the hazardous waste cleanup program.

The Department of Ecology is to establish fees for water dis-
charge permits to pay the costs of monitoring such permits, but not
to exceed a total of $3,600,000 for the 1987-89 biennium.

The Legislature has appropriated to carry out this program
$41,600,000 for expenditure through june 30, 1989.

If neither Alternative Measure 97B nor Initiative 97 is approved
by the voters, then the current law is repealed effective upon
certification of the election results.

The effect of Alternative Measure
97B, if approved into law:

If Alternative Measure 97B is approved, then the existing law
enacted in October, 1987 will remain the same. For an explanation of
that law, see the description above under the caption "The Law As It
Now Exists” (beginning on page 8).
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)

Sec. 3. Section 15, chapter 16, Laws of 1973 2nd ex. sess. and RCW
49.12.121 are each amended to read as foliows:

The committee, or the director, may at any time inquire into wages,
hours, and conditions of labor and minors employed in any trade, busi-
ness or occupation in the state of Washington and may adopt special rules
for the protection of the safety, health and welfare of minor employees ((;

Tt -4r-026; )). The minimum
wage for minors shall be as prescribed in RCW 49.46.020. The committee
shall issue work permits to employers for the employment of minors, after
being assured the proposed employment of a minor meets the standards
set forth concerning the health, safety and welfare of minors as set forth
in the rules and regulations promulgated by the committee. No minor
person shall be employed in any occupation, trade or industry subject to
this 1973 amendatory act, unless a work permit has been properly issued,
with the consent of the parent. guardian or other person having legal
custody of the minor and with the approval of the school which such
minor may then be attending.

NEW SECTION. Sec. 4 A new section is added to chapter 49.46
RCW to read as follows:

Beginning January 1, 1991, and prior to January 1 of each odd-
numbered year thereafter, the office of financial management shall review
the state minimum wage and make recommendations to the legislature
and the governor regarding its increase.

NEW SECTION. Sec. 5. This act shall take effect January 1, 1989.

’Q COMPLETE TEXT OF
Initiative 97

AN ACT Relating to the environment; amending RCW 43.218.—; adding a
new chapter to Title 70 RCW, adding a new chapter to Title 82
RCW:; adding a new section to chapter 70.105 RCW: adding a new
section to chapter 70.105A RCW; adding a new section to chapter
90.48 RCW: creating new sections; repealing RCW 90,48 460; pre-
scribing penalties; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF WASHINGTON:
NEW SECTION. Sec. 1. DECLARATION OF POLICY. (1) Fach person

has a fundamental and inalienable right to a healthful environment, and

each person has a responsibility to preserve and enhance that right. The
beneficial stewardship of the land, air, and waters of the state is a solemn
obligation of the present generation for the benefit of future generations.
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(2) A healthful environment is now threatened by the irresponsible
use and disposal of hazardous substances. There are hundreds of hazard-
ous waste sites in this state, and more will be created if current waste
practices continue. Hazardous waste sites threaten the state’s water re-
sources, including those used for public drinking water. Many of our mu-
nicipal landfills are current or potential hazardous waste sites and present
serious threats to human health and environment. The costs of eliminating
these threats in many cases are beyond the financial means of our local
governments and ratepayers. The main purpase of this act is to raise
sufficent funds to clean up all hazardous waste sites and to prevent the
creation of future hazards due to improper disposal of toxic wastes into
the state’s land and waters.

{3} Many farmers and small business owners who have followed the
law with respect to their uses of pesticides and other chemicals nonethe-
less may face devastating economic consequences because their uses
have contaminated the environment or the water supplies of their neigh-
bors. With a source of funds, the state may assist these farmers and
business owners, as well as those persons who sustain damages, such as
the loss of their drinking water supplies, as a result of the contamination,

(4) Because it is often difficult or impossible to allocate responsibiiity
among persons liable for hazardous waste sites and because it is essential
that sites be cleaned up well and expeditiously, each responsible person
should be liable jointly and severally.

NEW SECTHON. Sec. 2. DEFINITIONS. (1) "Department” means the
department of ecology.

(2) "Director” means the director of ecology or the director’s desig-
nee.

{3) “Facility” means (a) any building, structure, installation, equip-
ment, pipe or pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling stock, vessel, or arrcraft, or (b)
any site or area where a hazardous substance, other than a consumer
product in consumer use, has been deposited, stored, disposed of, or
placed, or otherwise come to be located.

(4) “Federal cleanup law” means the federal comprehensive envi-
ronmental response, compensation, and liability act of 1980, 42 U.S.C,
Sec. 9601 et seq., as amended by Public Law 99-499.

(5) "Hazardous substance” means:

(a) Any dangerous or extremely hazardous waste as defined in
RCW 70.105.010{5) and (6). or any dangerous or extremely dangerous
waste designated by rule pursuant to chapter 70.105 RCW;

(b) Any hazardous substance as defined in RCW 70.105.01((14) or
any hazardous substance as defined by rule pursuant to chapter 70.105
RCW;

(¢} Any substance that, on the effective date of this section, is a
hazardous substance under section 107(14) of the federal cleanup law, 42
US.C. Sec. 9601(14);

(d) Petroleum or petroleum products; and

(e} Any substance or category of substances, including solid waste
decomposition products, determined by the director by rule to present a
threat to human health or the environment if released into the environ-
ment.

The term hazardous substance does not include any of the following
when contained in an underground storage tank from which there is not a
release: Crude oil or any fraction thereof or petroleum, if the tank is in
compliance with all applicable federal, state, and local law.

() "Owner or operator” means:

(a) Any person with any ownership interest in the facility or who
exercises any control over the facility; or

{b) In the case of an abandoned facility, any person who had
owned, or operated, or exercised control over the fadility any time before
its abandonment;

The term does not include:

{i) An agency of the state or unit of local government which ac-
quired ownership or control involuntarily through bankruptcy, tax delin-
quency, abandonment, or circumstances in which the government
involuntarily acquires title. This exclusion does not apply to an agency of
the state or unit of local government which has caused or contributed to
the release or threatened release of a hazardous substance from the
facility; or



(i) A person who, without participation in the management of a
facility, holds indicia of ownership primarily to protect the person’s secu-
rity interest in the facility.

(7) “Person” means an individual, firm, corporation, association,
partnership, consortium, joint venture, commercial entity, state govern-
ment agency, unit of local government, federal government agency, or
Indian tribe.

(8) “Potentially liable person” means any person whom the depart-
ment finds, based on credible evidence, to be liable under section 4 of this
act. The department shall give notice to any such person and allow an
opportunity for comment before making the finding, unless an emergency
requires otherwise.

(9) “Public notice” means, at a minimum, adequate notice mailed to
all persons who have made timely request of the department and to
persons residing in the potentially affected vicinity of the proposed action;
mailed to appropriate news media; published in the newspaper of largest
circulation in the city or county of the proposed action; and opportunity
for interested persons to comment.

(10) “Release” means any intentional or unintentional entry of any
hazardous substance into the environment, including but not limited to
the abandonment of disposal of containers of hazardous substances.

(11) "Remedy” or “remedial action” means any action or expendi-
ture consistent with the purposes of this chapter to identify, eliminate, or
minimize any threat or potential threat posed by hazardous substances to
human health or the environment including any investigative and monitor-
ing activities with respect to any release or threatened release of a hazard-
ous substance and any health assessments or health effects studies
conducted in order to determine the risk or potential risk to human
health.

NEW SECTION. Sec. 3. DEPARTMENT'S POWERS AND DUTIES. (1)
The department may exercise the following powers in addition to any
other powers granted by law:

(a) Investigate, provide for investigating, or require potentially liable
persons to investigate any releases or threatened releases of hazardous
substances, including but not limited to inspecting, sampling, or testing to
determine the nature or extent of any release or threatened release. If
there is a reasonable basis to believe that a release or threatened release
of a hazardous substance may exist, the department’s authorized employ-
ees, agents, or contractors may enter upon any property and conduct
investigations. The department shall give reasonable notice before enter-
ing property unless an emergency prevents such notice. The department
may by subpoena require the attendance or testimony of witnesses and
the production of documents or other information that the department
deems necessary;

(b) Conduct, provide for conducting, or require potentially liable
persons to conduct remedial actions (including investigations under (a) of
this subsection) to remedy releases or threatened releases of hazardous
substances. In carrying out such powers, the department’s authorized
employees, agents, or contractors may enter upon property. The depart-
ment shall give reasonable notice before entering property unless an
emergency prevents such notice. In conducting, providing for, or requir-
ing remedial action, the department shall give preference to permanent
solutions to the maximum extent practicable and shall provide for or re-
quire adequate monitoring to ensure the effectiveness of the remedial
action;

(c) Indemnify contractors retained by the department for carrying
out investigations and remedial actions, but not for any contractor’s reck-
less or wilful misconduct;

(d) Carry out all state programs authorized under the federal
cleanup law and the federal resource, conservation, and recovery act, 42
US.C. Sec. 6901 et seq., as amended;

(e) Classify substances as hazardous substances for purposes of sec-
tion 2(5) of this act and classify substances and products as hazardous
substances for purposes of section (1) of this act; and

(f) Take any other actions necessary to carry out the provisions of
this chapter, including the power to adopt rules under chapter 34.04
RCW.

(2) The department shall immediately implement all provisions of this
chapter to the maximum extent practicable, including investigative and
remedial actions where appropriate. The department, within nine months

after the effective date of this section, shall adopt, and thereafter enforce,
rules under chapter 34.04 RCW to:

(a) Provide for public participation, including at least (i) the establish-
ment of regional citizen's advisory committees, (i) public notice of the
development of investigative plans or remedial plans for releases or
threatened releases, and (i) concurrent public notice of all compliance
orders, enforcement orders, or notices of violation;

(b) Establish a hazard ranking system for hazardous waste sites:

(c) Establish reasonable deadlines not to exceed ninety days for initi-
ating an investigation of a hazardous waste site after the department
receives information that the site may pose a threat to human health or
the environment and other reasonable deadiines for remedying releases
or threatened releases at the site; and

(d) Publish and periodically update minimum cleanup standards for
remedial actions at least as stringent as the cleanup standards under sec-
tion 121 of the federal cleanup law, 42 US.C. Sec. 9621, and at least as
stringent as all applicable state and federal laws, including health-based
standards under state and federal law.

(3) Before November 1st of each even-numbered year, the depart-
ment shall develop, with public notice and hearing, and submit to the
ways and means and appropriate standing environmental committees of
the senate and house of representatives a ranked list of projects and
expenditures recommended for appropriation from both the state and
local toxics control accounts. The department shall also provide the legis-
lature and the public each year with an accounting of the department’s
activities supported by appropriations from the state toxics control ac-
count, including a list of known hazardous waste sites and their hazard
rankings, actions taken and planned at each site, how the department is
meeting its top two management priorities under RCW 70.105.150, and
all funds expended under this chapter.

(4) The department shall establish a scientific advisory board to ren-
der advice to the department with respect to the hazard ranking system,
cleanup standards, remedial actions, deadlines for remedial actions, moni-
toring, the classification of substances as hazardous substances for pur-
poses of section 2(5) of this act and the classification of substances or
products as hazardous substances for purposes of section 9(1) of this act.
The board shall consist of five independent members to serve staggered
three-year terms. No members may be employees of the department.
Members shall be reimbursed for travel expenses as provided in RCW
43.03.050 and 43.03.060.

(5) The department shall establish a program to identify potential
hazardous waste sites and to encourage persons to provide information
about hazardous waste sites.

NEW SECTION. Sec. 4. STANDARD OF LIABILITY. (1) Except as pro-
vided in subsection (3) of this section, the following persons are liable with
respect to a facility:

(@) The owner or operator of the facility;

(b) Any person who owned or operated the facility at the time of
disposal or release of the hazardous substances;

{c) Any person who owned or possessed a hazardous substance
and who by contract, agreement, or otherwise arranged for disposal or
treatment of the hazardous substance at the facility, or arranged with a
transporter for transport for disposal or treatment of the hazardous sub-
stances at the facility, or otherwise generated hazardous wastes disposed
of or treated at the facility;

(d) Any person (i) who accepts or accepted any hazardous sub-
stance for transport to a disposal, treatment, or other fadility selected by
such person from which there is a release or a threatened release for
which remedial action is required, unless such facility, at the time of dis-
posal or treatment, could legally receive such substance; or (i) who ac-
cepts a hazardous substance for transport to such a facility and has
reasonable grounds to believe that such facility is not operated in accord-
ance with chapter 70.105 RCW; and

(e) Any person who both sells a hazardous substance and is respon-
sible for written instructions for its use if (i) the substance is used according
to the instructions and (i) the use constitutes a release for which remedial
action is required at the facility.

(2) Each person who is liable under this section is strictly liable, jointty
and severally, for all remedial action costs and for all natural resource
damages resulting from the releases or threatened releases of hazardous
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substances. The attorney general, at the request of the department, is
empowered to recover all costs and damages from persons liable there-
for.

(3) The following persons are not liable under this section:

{a) Any person who can establish that the release or threatened
release of a hazardous substance for which the person would be other-
wise responsible was caused solely by:

(i) An act of Cod;

(i) An act of war; or

(iii) An act or omission of a third party (including but not limited to a
trespasser) other than (A) an employee or agent of the person asserting
the defense, or (B) any person whose act or omission occurs in connec-
tion with a contractual relationship existing, directly or indirectly, with the
person asserting this defense to lability. This defense only applies where
the person asserting the defense has exercised the utmost care with re-
spect to the hazardous substance, the foreseeable acts or omissions of
the third party, and the foreseeable consequences of those acts or omis-
SIONS;

(b) Any person who is an owner, past owner, or purchaser of a
facility and who can establish by a preponderance of the evidence that at
the time the facility was acquired by the person, the person had no
knowledge or reason to know that any hazardous substance, the release
or threatened release of which has resulted in or contributed to the need
for the remedial action, was released or disposed of on, in, or at the
facility. This subsection (b) is limited as follows:

(i) To establish that a person had no reason to know, the person
must have undertaken, at the time of acquisition, all appropriate inquiry
into the previous ownership and uses of the property, consistent with
good commercial or customary practice in an effort to minimize liability.
Any court interpreting this subsection (b) shall take into account any spe-
cialized knowledge or experience on the part of the person, the relation-
ship of the purchase price to the value of the property if uncontaminated,
commonly known or reasonably ascertainable information about the
property, the obviousness of the presence or likely presence of contami-
nation at the property, and the ability to detect such contamination by
appropriate inspection;

(i}) The defense contained in this subsection (b) is not available to
any person who had actual knowledge of the release or threatened re-
lease of a hazardous substance when the person owned the real property
and who subseguently transferred ownership of the property without
first disclosing such knowledge to the transferee;

(i) The defense contained in this subsection (b) is not available to
any person who, by any act or omission, caused or contributed to the
release or threatened release of a hazardous substance at the facility;

(c) Any natural person who uses a hazardous substance lawfully and
without negligence for any personal or domestic purpose in or near a
dwelling or accessory structure when that person is: (i) A resident of the
dwelling; (i) a person who, without compensation, assists the resident in
the use of the substance; or (i) a person who is employed by the resi-
dent, but who is not an independent contractor;

{(d) Any person who, for the purpose of growing food crops, ap-
plies pesticides or fertilizers without negligence and in accordance with all
applicable laws and regulations.

(4) There may be no settlement by the state with any person poten-
tially liable under this chapter except in accordance with this subsection.

(@) The attorney genera may agree to a settlement with any poten-
tially liable person only if the department finds, after public notice and
hearing, that the proposed settlement would lead to a more expeditious
cleanup of hazardous substances in compliance with cleanup standards
under section 3(2)d) of this act and with any remedial orders issued by
the department. Whenever practicable and in the public interest, the at-
torney general may expedite such a settlement with persons whose con-
tribution is insignificant in amount and toxicity.

(b) A settlement agreement under this subsection shall be entered as
a consent decree issued by a court of competent jurisdiction.

(c) A settlement agreement may contain a covenant not to sue only
of a scope commensurate with the settlement agreement in favor of any
person with whom the attorney general has settled under this section.
Any covenant not to sue shall contain a reopener clause which requires
the court to amend the covenant not to sue if factors not known at the
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time of entry of the settlement agreement are discovered and present a
previously unknown threat to human health or the environment.

(d) A party who has resolved its liability to the state under this sub-
section shall not be liable for claims for contribution regarding matters
addressed in the settlement. The settiement does not discharge any of the
other liable parties but it reduces the total potential liability of the others
to the state by the amount of the settlement.

(5) Nothing in this chapter affects or modifies in any way any per-
son’s right to seek or obtain relief under other statutes or under common
law, including but not limited to damages for injury or loss resulting from a
release or threatened release of a hazardous substance. No settiement by
the department or remedial action ordered by a court or the department
affects any person’s right to obtain a remedy under common law or other
statutes.

NEW SECTION. Sec. 5. ENFORCEMENT. (1) With respect to any re-
lease, or threatened release, for which the department does not conduct
or contract for conducting remedial action and for which the department
believes remedial action is in the public interest, the director shall issue
orders requiring potentially liable persons to provide the remedial action.
Any liable person who refuses, without sufficient cause, to comply with an
order of the director is liable in an action brought by the attorney general
for:

(a) Up to three times the amount of any costs incurred by the state
as a result of the party’s refusal to comply; and

{b) A civil penalty of up to twenty-five thousand dollars for each day
the party refuses to comply. The treble damages and civil penalty under
this subsection apply to all recovery actions filed on or after the effective
date of this section.

(2) Any person who incurs costs complying with an order issued
under subsection (1) of this section may petition the department for reim-
bursement of those costs. If the department refuses to grant reimburse-
ment, the person may within thirty days thereafter file suit and recover
costs by proving that he or she was not a liable person under section 4 of
this act and that the costs incurred were reasonable.

(3) The attorney general shall seek, by filing an action if necessary,
to recover the amounts spent by the department for investigative and
remedial actions and orders, including amounts spent prior to the effective
date of this section.

(4) The attorney general may bring an action to secure such relief as
is necessary to protect human health and the environment under this
chapter.

(5) (@) Any person may commence a civil action to compel the de-
partment to perform any nondiscretionary duty under this chapter. At
least thirty days before commencing the action, the person must give
notice of intent to sue, unless a substantial endangerment exists. The court
may award attorneys’ fees and other costs to the prevailing party in the
action.

(b) Civil actions under this section and section 6 of this act may be
brought in the superior court of Thurston county or of the county in
which the release or threatened release exists.

NEW SECTION. Sec. 6. TIMING OF REVIEW. The department’s inves-
tigative and remedial decisions under sections 3 and 5 of this act and its
decisions regarding liable persons under sections 2(8) and 4 of this act shall
be reviewable exclusively in superior court and only at the following
times: (1) In a cost recovery suit under section 5(3) of this act; (2) in a suit
by the department to enforce an order or seek a civil penalty under this
chapter; (3) in a suit for reimbursement under section 5(2) of this act; (4) in
a suit by the department to compel investigative or remedial action; and
(5) in a citizen’s suit under section 5(5) of this act. The court shall uphold
the department’s actions unless they were arbitrary and capricious.

NEW SECTION. Sec. 7. TOXICS CONTROL ACCOUNTS. (1) The
state toxics control account and the local toxics control account are
hereby created in the state treasury.

(2) The following moneys shall be deposited into the state toxics
control account: (a) Those revenues which are raised by the tax imposed
under section 10 of this act and which are attributable to that portion of
the rate equal to thirty-three one-hundredths of one percent; (b) the costs
of remedial actions recovered under this chapter or chapter 70.105A
RCW after the effective date of this section; (c) penalties collected or
recovered under this chapter; and (d) any other money appropriated or



transferred to the account by the legislature. Moneys in the account may
be used only to carry out the purposes of this chapter, induding but not
Emited to the following activities:

() The state’s responsibility for hazardous waste planning, manage-
ment, regulation, enforcement, technical assistance, and public education
required under chapter 70.105 RCW;

(i) The state’s responsibility for solid waste planning, management,
regulation, enforcement, technical assistance, and public education re-
quired under chapter 7095 RCW;

(@) The hazardous waste deanup program required under this chap-
ter;

(iv) State matching funds required under the federal cleanup law;

{v) Finandial assistance for local programs in accordance with RCW
70.95.130, 70.95.140, 70.95.220, 70.95.230, 70.95.530, 70.105.220,
70.105.225, 70.105.235, and 70.105.260;

(vi) State government programs for the safe reduction, recyding, or
disposal of hazardous wastes from households, small businesses, and agri-
culture;

(vii) Hazardous materials emergency response training;

(viil) Water and environmental health protection and monitoring
programs;

(ix) Programs authorized under chapter 70.146 RCW;

(x) A public participation program, including regional citizen advisory
committees;

(xi) Public funding to assist potentially liable persons to pay for the
costs of remedial action in compliance with cleanup standards under sec-
tion 3{2)d) of this act but only when the amount and terms of such
funding are established under a settlement agreement under section 4(4)
of this act and when the director has found that the funding will achieve
both (A) a substantially more expeditious or enhanced cleanup than would
otherwise occur, and (B) the prevention or mitigatian of unfair economic
hardship; and

{xii) Development and demonstration of alternative management
technologies designed to carry out the top two hazardous waste manage-
ment priorities of RCW 70.105.150.

(3) The following moneys shall be deposited into the local toxics
control account: Those revenues which are raised by the tax imposed
under section 10 of this act and which are attributable to that portion of
the rate equal to thirtyseven one-hundredths of one percent. Moneys
depaosited in the local toxics control account shall be used by the depart-
ment for grants to local governments for the following purposes in de-
scending order of priority: (a) Remedial actions; (b) hazardous waste plans
and programs under RCW 70.105.220, 70.105.225, 70.105.235, and
70.105.260; and (c) solid waste plans and programs under RCW
70.95.130, 70.95.140, 70.95.220, and 70.95.230. Funds for plans and pro-
grams shall be allocated consistent with the priorities and matching re-
quirements established in chapters 70.105 and 70.95 RCW.

(4) Except for unanticipated receipts under RCW 43.79.260 through
43.79.282, moneys in the state and local toxics control accounts may be
spent only after appropriation by statute. All earnings from investment of
balances in the accounts, except as provided in RCW 43 84.090, shall be
credited to the accounts.

(5) One percent of the moneys deposited into the state and local
toxics control accounts shall be allocated only for public participation
grants to persons who may be adversely affected by a release or threat-
ened release of a hazardous substance and to not-for-profit public interest
organizations. The primary purpose of these grants & to facilitate the
participation by persons and organizations in the investigation and reme-
dying of releases or threatened releases of hazardous substances and to
implement the state’s solid and hazardous waste management priorities.
No grant may exceed fifty thousand dollars though it may be renewed
annually. Moneys appropriated for public participation from either ac-
count which are not expended at the close of any biennium shall revert to
the state toxics control account.

{6) No moneys deposited into either the state or local toxics control
account may be used for solid waste incnerator feasibility studies, con-
struction, maintenance, or operation.

(7) The department shall adopt rules for grant issuance and per-
formance.

NEW SECTION. Sec. 8. INTENT OF POLLUTION TAX. it is the intent
of this chapter to impose a tax only once for each hazardous substance
possessed in this state and to tax the first possession of all hazardous
substances, including substances and products that the department of
ecology determines to present a threat to human health or the environ-
ment. However, it is not intended to impose a tax on the first possession
of small amounts of any hazardous substance (other than petroleum and
pesticide products) that is first possessed by a retailer for the purpose of
sale to ultimate consumers. This chapter is not intended to exempt any
person from tax liability under any other law.

MNEW SECTHON. Sec. 9. DEFINITIONS. Unless the context dearly re-
quires otherwise, the definitions in this section apply throughout this chap-
ter.

(1) “Hazardous substance” means:

{a) Any substance that, on the effective date of this section, is a
hazardous substance under section 101(14) of the federal comprehensive
environmental response, compensation, and liability act of 1980, 42 U.5.C
Sec. 9601(14), as amended by Public Law 99-499;

(b) Petroleum products;

(c) Any pesticide product required to be registered under the fed-
eral insecticide, fungicide and rodenticide act; and

{d) Any other substance, category of substance, and any product or
category of product determined by the director of ecology by rule to
present a threat to hurman health or the environment if released into the
environment. The director of ecology shall not add or delete substances
from this definition more often than twice during each calendar year. For
tax purposes, changes in this definition shall take effect on the first day of
the next month that is at least thirty days after the effective date of the
rule. The word “product™ or “products” as used in this paragraph (d)
means an item or items containing both: (i} One or more substances that
are hazardous substances under (a), (b). or (c) of this subsection or that are
substances or categories of substances determined under this paragraph
{d) to present a threat to human health or the environment if released into
the environment; and (ii) one or more substances that are not hazardous
substances.

(2) “Petroleum product” means plant condensate, lubricating oil,
gasoline, aviation fuel, kerosene, diesel motor fuel, benzol, fuel oil, resid-
ual oil, liquefied or liquefiable gases such as butane, ethane, and propane,
and every other product derived from the refining of crude oil, but the
term does not indude crude oil.

(3) "Possession” mearns the control of a hazardous substance lo-
cated within this state and includes both actual and constructive posses-
sion. “Actual possession” occurs when the person with control has
physical possession. “Constructive possession” occurs when the person
with control does not have physical possession. “Control” means the
power to sell or use a hazardous substance or to authorize the sale or use
by another.

(4) “Previously taxed hazardous substance™ means a hazardous sub-
stance in respect to which a tax has been paid under this chapter and
which has not been remanufactured or reprocessed in any manner (other
than mere repackaging or recycling for beneficial reuse} since the tax was
paid.

(5) "Wholesale value” means fair market wholesale value, deter-
mined as nearly as possible according to the wholesale selling price at the
place of use of similar substances of like quality and character, in accord-
ance with rules of the department.

(6) Except for terms defined in this section, the definitions in chap-
ters 82.04, 82.08, and B2.12 RCW apply to this chapter.

NEW SECTION. Sec. 10. POLLUTION TAX. (1) A tax is imposed on
the privilege of possession of hazardous substances in this state. The rate
of the tax shall be seven-tenths of one percent multipiied by the whole-
sale value of the substance.

(2) Moneys collected under this chapter shall be deposited in the
toxics control accounts under section 7 of this act.

(3) Chapter 82.32 RCW applies to the tax imposed in this chapter.
The tax due dates, reporting periods, and return requirements applicable
to chapter 82.04 RCW apply equally to the tax imposed in this chapter.

NEW SECTHON. Sec. 11. EXEMPTIONS. The following are exemnpt
from the tax imposed in this chapter:

{1) Any successive possession of a previously taxed hazardous sub-
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stance. If tax due under this chapter has not been paid with respect to a
hazardous substance, the department may collect the tax from any per-
son who has had possession of the hazardous substance. If the tax is paid
by any person other than the first person having taxable possession of
hazardous substance, the amount of tax paid shall constitute a debt owed
by the first person having taxable possession to the person who paid the
tax.

(2) Any possession of a hazardous substance by a natural person

under circumstances where the substance is used, or is to be used, for a
personal or domestic purpose (and not for any business purpose) by that
person or a relative of, or person residing in the same dwelling as, that
person.
(3) Any possession of a hazardous substance amount which is deter-
mined as minimal by the department of ecology and which is possessed
by a retailer for the purpose of making sales to ultimate consumers, This
exemption does not apply to pesticide or petroleum products.

(4) Any possession of alumina or natural gas.

(5) Persons or activities which the state is prohibited from taxing
under the United States Constitution.

(6) Any persons possessing a hazardous substance where such pos-
session first occurred before the effective date of this section.

MEW SECTION. Sec. 12. CREDITS. (1) Credit shall be allowed in ac-
cordance with rules of the department of revenue for taxes paid under
this chapter with respect to fuel carried from this state in the fuel tank of
any airplane, ship, truck, or other vehicle.

(2) Credit shall be allowed, in accordance with rules of the depart-
ment, against the taxes imposed in this chapter for any hazardous sub-
stance tax paid to another state with respect to the same hazardous
substance. The amount of the credit shall not exceed the tax liability aris-
ing under this chapter with respect to that hazardous substance. For the
purpose of this subsection:

{a) "Hazardous substance tax” means a tax:

(i) Which is imposed on the act or privilege of possession hazardous
substances, and which is not generally imposed on other activities or
privileges; and

(i) Which is measured by the value of the hazardous substance, in
terms of wholesale value or other terms, and in the determination of
which the deductions allowed would not constitute the tax an income tax
or value added tax.

{b) “State” means (i) the state of Washington, (i) a state of the
United States other than Washington, or any political subdivision of such
other state, (i) the District of Columbia, and (iv) any foreign country or
political subdivision thereof.

NEW SECTION. Sec. 13. WATER DISCHARGE FEES. A new section is
added to chapter 90.48 RCW to read as follows:

(1) The department shall establish annual fees to collect expenses
for issuing and administering each class of permits under RCW 90.48.160,
90.48.162, and 90.48.260. An initial fee schedule shall be established by
rule within one year of the effective date of this section, and thereafter
the fee schedule shall be adjusted no more often than once every two
years. This fee schedule shall apply to all permits, regardless of date of
issuance, and fees shall be assessed prospectively. All fees charged shall
be based on factors relating to the complexity of permit issuance and
compliance and may be based on pollutant loading and toxicity and be
designed to encourage recycling and the reduction of the quantity of
pollutants. Fees shall be established in amounts to fully recover and not to
exceed expenses incurred by the department in processing permit appli-
cations and modifications, monitoring and evaluating compliance with per-
mits, conducting inspections, securing laboratory analysis of samples taken
during inspections, reviewing plans and documents directly related to op-
erations of permittees, overseeing performance of delegated pretreat-
ment programs, and supporting the overhead expenses that are directly
related to these activities.

{2) The annual fee paid by a municipality, as defined in 33 US.C.
Sec. 1362, for all domestic wastewater facility permits issued under RCW
90.48.162 and 90.48.260 shall not exceed the total of a maximum of five
cents per month per residence or residential equivalent contributing to the
municipality’'s wastewater system. The department shall adopt by rule a
schedule of credits for any municipality engaging m a comprehensive
monitoring program beyond the requirements imposed by the depart-
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ment, with the credits available for five years from the effective date of
this section and with the total amount of all credits not to exceed fifty
thousand dollars in the five-year period.

(3) The department shall ensure that indirect dischargers do not pay
twice for the administrative expense of a permit. Accordingly, administra-
tive expenses for permits issued by a municipality under RCW 90.48.165
are not recoverable by the department.

(4) In establishing fees, the department shall consider the economic
impact of fees on small dischargers and the economic impact of fees on
public entities required to obtain permits for storm water runoff and shall
provide appropriate adjustments.

(5} All fees collected under this section shall be deposited in the
water guality permit account hereby created in the state treasury.
Moneys in the account may be appropriated only for purposes of admin-
istering permits under RCW 90.48.160, 90.48.162, and 90.48.260.

(6) The department shall submit an annual report to the legislature
showing detailed information on fees collected, actual expenses incurred,
and anticipated expenses for the current and following fiscal years,

{7) The legislative budget committee in 1993 shall review the fees
established under this section and report its findings to the legislature in
January 1994,

Sec. 14. Section b, chapter 109, Laws of 1987 and RCW 43.21B.—
are each amended to read as follows:

(1) Any order issued by the department or authority pursuant to
RCW 70.94.211, 70.94.332, 70.105.095, 43.27A.190, 86.16.020, or
90.48.120(2) or any provision enacted after July 26, 1987, or any permit,
certificate, or license issued by the department may be appealed to the
pollution control hearings board if the appeal is filed with the board and
served on the department or authority within thirty days after receipt of
the order. Except as provided under chapter 70.- RCW (sections 1
through 7 of this 1988 act,) this is the exclusive means of appeal of such an
order.

(2) The department or the authority in its discretion may stay the
effectiveness of an order during the pendency of such an appeal.

(3) At any time during the pendency of an appeal of such an order
to the board, the appellant may apply pursuant to RCW 43.21B— (sec-
tion 7, chapter 109, Laws of 1987) to the hearings board for a stay of the
order or for the removal thereof.

(4) Any appeal must contain the following in accordance with the
rules of the hearings board:

{a) The appellant’s name and address;

{b) The date and docket number of the order, permit, or license
appealed;

(€} A description of the substance of the order, permit, or licerse
that is the subject of the appeal;

(d) A dlear, separate, and concise statement of every error alleged
to have been committed;

(e) A clear and concise statement of facts upon which the requester
relies to sustain his or her statements of error; and

(f) A statement setting forth the relief sought.

(5} Upon failure to comply with any final order of the department,
the attorney general, on request of the department, may bring an action
in the superior court of the county where the violation occurred or the
potential violation is about to occur to obtain such relief as necessary,
including injunctive relief, to insure compliance with the order. The air
authorities may bring similar actions to enforce their orders.

(6) An appealable decision or order shall be identified as such and
shall contain a conspicuous notice to the recipient that it may be appealed
only by filing an appeal with the hearings board and serving it on the
department within thirty days of receipt.

NEW SECTHON. Sec. 15. A new section is added to chapter 70.105
RCW to read as follows:

Any person who knowingly transports, treats, stores, handles, dis-
poses of, or exports a hazardous substance in violation of this chapter is
guilty of: (1) A class B felony if the person knows at the time that the
conduct constituting the violation places another person in imminent dan-
ger of death or serious bodily injury; or (2) a class C felony if the person
knows that the conduct constituting the violation places any property of
another person or any natural resources owned by the state of Washing-
ton or any of its local governments in imminent danger of harm. As used




in this section, “imminent danger” means that there is a substantial likeli-
hood that harm will be experienced within a reasonable period of time
should the danger not be eliminated. As used in this section, “knowingly”
refers to an awareness of facts, not awareness of law. Violators shall be
punished as provided under RCW 9A.20.021.

NEW SECTION. Sec. 16. A new section is added to chapter 70.105A
RCW to read as follows:

The legislature is encouraged to revise the hazardous waste fees
prescribed in RCW 70.105A.030 in a manner which provides an incentive
for waste reduction and recycling. If prior to the effective date of this
section, RCW 70.105A.030 as it existed on August 1, 1987, has not been
amended in a manner which specifically provides an incentive for hazard-
ous waste reduction and recycling, then (1) the requirement to pay the
fees prescribed in that section is eliminated solely for fees due and pay-
able on June 30, 1989; and (2) the department of ecology shall prepare,
and submit to the legislature by January 1, 1990, a proposed revision
designed to provide an incentive for hazardous waste reduction and recy-
cling.

NEW SECTION. Sec. 17. REPEALER. Section 4, chapter 249, Laws of
1985 and RCW 90.48.460 are each repealed.

This section shall take effect on the date the rule establishing the
initial fee schedule under section 13 of this act takes effect.

NEW SECTION. Sec. 18. SEVERABILITY. If any provision of this act or
its application to any person or circumstance is held invalid, the remainder
of the act or the application of the provision to other persons or circumr
stances is not affected.

NEW SECTION. Sec. 19. CONSTRUCTION. The provisions of this act
are to be liberally construed to effectuate the policies and purposes of this
act. In the event of conflict between the provisions of this act and any
other act, the provisions of this act shall govern.

NEW SECTION. Sec. 20. EXISTING AGREEMENTS. The consent or-
ders and decrees in effect on the effective date of this section shall remain
valid and binding.

NEW SECTION. Sec. 21. CAPTIONS. As used in this act, captions
constitute no part of the law.

NEW SECTION. Sec. 22. SHORT TITLE. This act shall be known as
“the model toxics control act.”

NEW SECTION. Sec. 23. LEGISLATIVE DIRECTIVE. Sections 1 through
7 of this act shall constitute a new chapter in Title 70 RCW. Sections 8
through 12 of this act shall constitute a new chapter in Title 82 RCW.

INEW SECTION. Sec. 24. REPEALER. Any bill of the legislature involv-
ing hazardous substance cieanup (along with any other subject matter)
that is enacted between August 15, 1987, and January 1, 1988, is super-
seded and repealed

NEW SECTION. Sec. 25. IMPLEMENTATION. By the effective date of
this act, the legislature shall provide for any appropriations and/or trans-
fers of appropriations or funds made or accumulated under the bill re-
pealed under section 24 of this act that are necessary to implement this
act.

NEW SECTION. Sec. 26. EFFECTIVE DATE. (1) Sections 1 through 24
of this act shall take effect March 1, 1989, except that the director of
ecology and the director of revenue may take whatever actions may be
necessary to ensure that sections 1 through 24 of this act are imple-
mented on their effective date.

(2) This section does not apply and shall have no force or effect if (a)
this act is passed by the legislature in the 1988 regular session or (b) no bill
is enacted by the legislature involving hazardous substance cleanup (along
with any other subject matter) between August 15, 198?_, and January 1,
1988.

“ COMPLETE TEXT OF
Alternative Measure 97B

AN ACT Relating to the environment; amending RCW 90.48.460,
90.48.190, and 43.21B.310; adding a new section to chapter 9A.36
RCW; adding a new section to chapter 34.04 RCW; adding a new

section to chapter 43.21C RCW; adding a new section to chapter
70.94 RCW; adding a new section to chapter 70.105 RCW; adding a
new section to chapter 90.03 RCW; adding a new section to chapter
90.44 RCW; adding new sections to chapter 90.48 RCW; adding a
new section to chapter 90.58 RCW:; creating a new chapter in Title
70 RCW; creating a new chapter in Title 82 RCW; adding a new
section to chapter 2, Laws of 1987 3rd ex. sess. and to chapter 82 22
RCW; creating new sections; repealing RCW 70.105A.010,
70.105A.020, 70.105A.030, 70.105A 040, 70.105A.050, 70.105A 060,
70.105A.070, 70.105A.080, 70.105A.090, 70 105A.900, and
70.105A.905; repealing section 65, chapter 2, Laws of 1987 3rd ex.
sess. {uncodified); prescribing penalties; making appropriations; pro-
viding an effective date; providing an expiration date: and declaring
an emergency.

BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. INTENT. The legislature recognizes that the
beneficial stewardship of the land, air, and waters of the state is a solemn
obligation of the present generation for the benefit of future generations.

A healthful environment is threatened by numerous hazardous
waste sites in this state. The legislature finds that private parties should be
provided with encouragement to exercise their responsibility to clean up
the sites for which they are responsible, but that if they refuse to do so,
then the state should conduct cleanup operations and recover the costs
thereof from the private parties. The legislature also finds that there are
nurmerous publicly owned sites that were former solid waste landfills and
that because the cost of cleaning those sites frequently exceeds the finan-
cial resources of refuse rate payers, state financial assistance is appropri-
ate.

The legislature finds that because it is often difficult or impossible to
allocate responsibility among persons liable for hazardous waste sites and
because it is essential that sites be cleaned up well and expeditiously, each
liable person should be lable jointly and severally.

NEW SECTION. Sec. 2. DEFINITIONS. The definitions set forth in this
section apply throughout this chapter

(1) "Department”™ means the department of ecology.

(2) “Director” means the director of ecology or the director’s desig-
nee.

(3) "Disposal” means the discharge, deposit, injection, release,
dumping, spilling, leaking, placing, or allowing to seep of any hazardous
substance into or on any land or water.

(4) “Facility” means (a) any building, structure, installation, equip-
ment, pipe or pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling stock, vessel, or aircraft, or (b)
any site or area where a hazardous substance, other than a consumer
product in consumer use, has been deposited, stored, disposed of, or
placed, or otherwise, come to be located

(5) “Federal cleanup law" means the Federal Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of 1980, 42 US.C.
Sec. 9601 et seq., as amended by Public Law 99-495.

(6)"Hazardous substance™ means:

{a) Any dangerous or extremely hazardous waste as defined in RCW
70.105.010(5) and (6), or any dangerous or extremely hazardous waste
designated by rule pursuant to chapter 70.105 RCW;

{b) Any hazardous substance as defined in RCW 70.105.010(14) or
any hazardous substance as defined by rule pursuant to chapter 70.105
RCW;

(c) Any substance that, on the effective date of this section, is a
hazardous substance under section 101(14) of the federal cleanup law;

(d) Any substance or category of substances determined by the
director by rule to present a threat to human health or the environment if
released into the environment;

(e) Solid waste decomposition products that present a substantial
threat to human health or the environment; and

(f) Petroleum and petroleum products.

(7¥a) "Owner or operator” means:

(i) Any person with any ownership interest in the facility or who
exercises any control over the facility; or

{ii) In the case of an abandoned facility, any person who had owned,
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operated, or exercised control over the facility any time before its aban-
donment.

{b) The term “owner or operator” does not include:

{i) An agency of the state or unit of local government that acquired
ownership or control involuntarily through bankruptcy, tax delingquency,
abandonment, or circumstances in which the government involuntarily
acquires title; or

(i) A person who. without participating in the management of a
facility, holds indicia of ownership primarily to protect the person’s secu-
rity interest in the facility; or

{ii} A person who holds a security interest in a fadlity, or who as a
result of the interest acquires ownership or control of a fadility, where the
security interest was created to secure the repayment of value extended
solely for the purpose of remedial action costs, and the value actually has
been or will be applied to that purpose; or

{iv} A person, including, but not limited to, a bank, savings and loan
association, savings bank, credit union or insurance company, which,
while holding a security interest in a fadility and pursuant to such interest,
exercises or has exercised control consistent with ordinary and customary
lending practices, but such control shall not include operation of the facil-
ity or assumption of business decisions of the facility.

(c) Paragraph (b) of this subsection does not apply to a person who
has caused or contributed to the release or threatened release of a haz-
ardous substance from the facility, nor does it apply to any person whom
the department finds uses a security interest as a device to avoid fiability
under this chapter.

(B) "Person” means an individual, firm, corporation, association, part-
nership, consortium, joint venture, commercial entity, state government
agency, unit of local government, federal government agency, or Indian
tribe.

{9) “Potentially lable person” means any person whom the depart-
ment finds, based on credible evidence, to be liable under section 4 of this
act.

(10) "Release’” means any intentional or unintentional entry of any
hazardous substance into the environment, including but not limited to
the abandonment or disposal of containers of hazardous substances. A
release of a pesticide for which liability is exempted under section 4(3)(d)
of this act shall not be considered hazardous unless, either alone or in
conjunction with other releases, the release of the pesticide threatens
human health or the environment.

(11) "Remedy” or “remedial action” means any action or expendi-
ture consistent with the purposes of this chapter to identify, eliminate. or
minimize any threat or potential threat posed by hazardous substances to
human health or the environment including any investigative and monitor-
ing activities with respect to any release or threatened release of a hazard-
ous substance and any health assessments or health effects studies
conducted in order to determine the risk or potential risk to human
health.

NEW SECTION. Sec. 3. DEPARTMENT’'S POWERS AND DUTIES. (1)
The department may exercise the following powers in addition to any
other powers granted by law:

{a) The department may conduct, provide for conducting, or require
potentially iable persons to conduct remedial actions to remedy a release
or threatened release of a hazardous substance. In carrying out such
powers, the department’s authorized employees, agents, or contractors
or the employees, agents, or contractors of a potentially liable person
acting under an approved settlement agreement may enter upon prop-
erty. In conducting such remedial actions, the department may obtain
information and access to property pursuant to section 11 of this act. in
conducting, providing for, or requiring remedial action, the department
shall give preference to permanent solutions to the maximum extent prac-
ticable and shall provide for or require adequate monitoring to ensure the
effectiveness of the remedial action.

{b) The department may carry out all state programs authorized
under the federal cleanup law and the Federal Resource, Conservation,
and Recovery Act, 42 US.C. Sec. 6901 et seq., as amended.

(c) The department may classify substances as hazardous substances
for purposes of section 2(6) of this act and classify substances and prod-
ucts as hazardous substances for purposes of section 45 of this act.

(d) The department may take any other actions necessary to carry
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out the provisions of this chapter, induding the adoption of rules under
chapter 34.04 RCW. The department may adopt emergency or interim
rules where immediate promulgation of rules is necessary to implement
this chapter prior to the adoption of final rules.

{e) Prior to adopting rules to carry out this chapter, the department
shall fadlitate discussions among persons interested in the rule-making and
act to mediate differences among such persons in order to achieve to the
maximum extent possible consent on the rules.

(2) The department shall immediately implement all provisions of this
chapter to the maximum extent practicable, including investigative and
remedial actions were appropriate. Within nine months after the efiective
date of this section, the department shall adopt rules under chapter 34.04
RCW to:

(a) Establish criteria for determining priorities among hazardous sub-
stance sites, These criteria shall assure that sites are ranked by a system
that objectivety and numerically assesses the relative degree of risk at
such sites; and

(b) Establish reasonable deadlines not to exceed ninety days for it~
ating an investigation of a hazardous waste site after the department
receives information that the site may pose a threat to human health or
the environment and other reasonable deadines for remedying releases
or threatened releases at the site.

{3) Before November 1st of each even-numbered year, the depart-
ment shall develop, with public notice and hearing, and submit to the
ways and means and appropriate standing environmental committees of
the senate and house of representatives a ranked list of projects and
expenditures recommended for appropriation from both the state and
local toxics control accounts. The department shall also provide the legis-
lature and the public each year with an accounting of the department’s
activities supported by appropriations from the state toxics control ac-
count, including a list of known hazardous waste sites and their hazard
rankings, actions taken and planned at each site, how the department is
meeting its top two management priorities under RCW 70.105.150, and
all funds expended under this chapter.

{4) The department shall establish a scientific advisory board to ren-
der advice to the department with respect to the hazard ranking system,
cleanup standards, remedial actions, deadlines for remedial actions, moni-
toring, the classification of substances as hazardous substances for pur-
poses of substances or products as hazardous substances for purposes of
section 2(6) of this act. The board shall consist of independent members
representing varied interests. No members may be employees of the de-
partment. Members shall be reimbursed for travel expenses as provided
in RCW 43.03.050 and 43.03.060.

(5) The department shall establish a program to identify potential
hazardous waste sites and to encourage persons to provide information
about hazardous waste sites.

{6) The department, with the assistance of the department of reve-
nue, shall by December 1, 1991, submit to the legislature a report on the
status of the cleanup program authorized by this chapter to include at a
minimum the following:

{a) The amount of tax and other revenues generated and anticipated
to be generated to fund the program, with a recommendation, if any, for
revision of the taxing mechanism;

{b) An accounting of all expenditures made pursuant to this chapter,
including a description of remedial actions in progress: each program,
activity or remedial action funded and the amount of funding provided;
and

(c) Projections of the need for funds for future remedial actions.

NEW SECTION. Sec. 4. STANDARD OF LIABILITY. (1) Except as pro-
vided in subsection (3) of this section, the following persons are liable with
respect to a facility:

(a) The owner or operator of the fadlity;

{b) Any person who owned or operated the facility at the time of
disposal or release of the hazardous substance;

() any person who owned or possessed a hazardous substance and
who by contract, agreement, or otherwise arranged for disposal or treat-
ment of the hazardous substance at the fadlity, or arranged with a trans-
porter for transport for disposal or treatment of the hazardous substance
at the facility, or otherwise generated hazardous waste disposed of or
treated at the facility;



(d) Any person (i) who accepts or accepted any hazardous sub-
stance for transport to a disposal, treatment, or other facility selected by
the person, from which facility there is a release or a threatened release
for which remedial action is required, unless the facility, at the time of
disposal or treatment, could legally receive the substance; or (i) who
accepts a hazardous substance for trarsport to such a fadlity and has
reasonable grounds to believe that the fadility is not operated in accord-
ance with chapter 70.105 RCW; and

{e) Any person who both sells a hazardous substance and is respon-
sible for written instructions for its use if (i) the substance is used according
to the instructions and (i) the use constitutes a release for which remedial
action is required at the facility.

(2) Each person who is liable under this section is strictly liable, jointly
and severally, for all remedial action costs at or associated with the facility
and for all natural resource damages resulting from the releases or threat-
ened releases of hazardous substances. The attorney general, at the re-
quest of the department, may recover all costs and damages from
persons liable for them.

{3) The following persons are not liable under this section:

(a) Any person who can establish that the release or threatened
release of a hazardous substance for which the person would be other-
wise liable was caused solely by:

(i) An act of God;

(i) An act of war; or

(iii) An act or omission of a third party (including but not limited to a
trespasser) other than (A) an employee or agent of the person asserting
the defense, or (B) any person whose act or omission occurs in connec-
tion with a contractual relationship existing, directly or indirectly, with the
person asserting this defense to liability. This defense applies only where
the person asserting the defense has exercised the utmost care with re-
spect to the hazardous substance, the foreseeable acts or omissions of
the third party, and the foreseeable consequences of those acts or omis-
sions;

(b} Any person who is an owner, past owner, or purchaser of a
fadility and who can establish by a preponderance of the evidence that at
the time the faclity was acquired by the person, the person had no
knowledge or reason to know that any hazardous substance, the release
or threatened release of which has resulted in or contributed to the need
for the remedial action, was released or disposed of on, in, or at the
facility. This paragraph (b) is limited as follows:

(i) To establish that a person had no reason to know, the person
must have undertaken, at the time of acquisition, all appropriate inquiry
into the previous ownership and uses of the property, consistent with
good commerdial or customary practice in an effort to minimize liability.
Any court interpreting this paragraph (b) shall take into account any spe-
cialized knowledge or experience on the part of the person, the relation-
ship of the purchase price to the value of the property if uncontaminated,
commonly known or reasonably ascertainable information about the
property, the obviousness of the presence or likely presence of contami-
nation at the property, and the ability to detect such contamination by
appropriate inspection;

(i) The defense contained in this paragraph (b) is not available to any
person who had actual knowledge of the release or threatened release of
a hazardous substance when the person owned the real property and
who subsequently transferred ownership of the property without first
disclosing such knowledge to the transferee;

(i} The defense contained in this paragraph (b) is not available to any
persons who, by any act or omission, caused or contributed to the release
or threatened release of a hazardous substance at the fadility;

{c) Any person who uses a hazardous substance lawfully and with-
out negligence for any personal or domestic purpose in or near a dwelling
or accessory structure when that person is: (i) A resident of the dwelling;
{ii) a person who assists the resident in the use of the substance; or (jii} a
person who s employed or retained by the resident;

{(d) Any person who, without negligence and in accordance with all
federal and state laws, applies pesticides or fertilizers for any of the fol-
lowing purposes: (i) Producing any crops, farm animals, or any other farm
product; (i) growing Christmas trees; (i) growing any nursery plant; or (iv)
growing trees, including trees for the production of timber. This exemp-
tion ako extends to any owner of land leased to such person and an

applicator with whom such person enters into a contract for the applica-
tion of the pesticides or fertilizers, so long as the application is without
negligence and is in accordance with all federal and state laws. This ex-
emption does not apply to aquaculture; or

(e) Any person with respect to the release or threatened release of
used motor oil collected by the person for recyding, if the oil (i) is not
mixed with any other hazardous substance; and (i) is collected, stored,
and maintained by the person in compliance with all federal and state laws
and without negligence. Unless the person has reason to believe the con-
trary, it shall be presumed that used motor oil that has been removed
from a vehide by the owner and delivered to the person for recycling has
not been mixed with any other hazardous substance.

{4) Nothing in this chapter affects or modifies in any way any per-
son’s right to seek or obtain relief under other statutes or under common
law, induding but not limited to damages for injury or loss caused by a
hazardous substance. No settlement by the department or remedial
action ordered by a court or the department affects any person’s right to
obtain a remedy under common law or other statutes.

NEW SECTIONM. Sec. 5. PETROLEUM. (1) Petroleum, including crude
oil or any fraction thereof, is covered only by the provisions of subsection
(2) of this section and section 11(2) of this act, and by no other provisions
of this chapter, unless:

{a) It is an extremely hazardous waste under chapter 70.105 RCW; or

(b) It is a hazardous substance under section 2(6)c) or (e} of this act.

(2) The department may investigate, respond to, and order or initiate
cleanup of spills, leaks, or discharges covered only by this subsection, The
department may recover its costs incurred in exercising its powers under
this section and any natural resource damages caused by the releases
from any person owning or controfling the material released, or from any
person otherwise responsible for the releases, and the persons are strictly
liable, jointly and severally, for such costs and damages.

(3) This section expires on july 1, 1990, uniess before that date legis-
lation is enacted into law providing a comprehensive deanup program for
releases of petroleum (including crude oil or any fraction thereof) from
storage tanks and specific funding sources for the program

NEW SECTION. Sec. 6. CLEANUP STANDARDS. (1) The department
shall select those actions that will attain a degree of cleanup that is protec-
tive of human health and the environment.

(2) Each remedial action approved by the department shall attain
cleanup levels set by the department. Such levels shall include:

(a) With respect to each hazardous substance, a cleanup that, at a
minimum, meets the substantive requirements of all applicable state and
federal laws, regulations, and rules;

(b) With respect to hazardous substances for which no applicable
state or federal law, regulation, or rule exists, the department shall set the
cleanup level on a case-by-case basis in order to prevent potential harm
to human health and the environment. In making this determination the
department may refer to state and federal laws, regulations, rules, and
criteria relevant and appropriate to this determination;

(c) With respect to each hazardous substance, where the propo-
nents of a proposed remedial action demonstrate to the department by
clear and convincing evidence that an alternative to cleanup levels estab-
lished under (a) of this subsection would assure protection of human
health and the environment, the department may allow a deviation from
those deanup levels.

NEW SECTION. Sec. 7. VOLUNTARY CLEANUPS. (1) Whenever the
department has reason to believe that a release or threatened release of a
hazardous substance will require remedial action, it shall notify potentially
liable persons with respect to the release or threatened release, and pro-
vide them with a reasonable opportunity to propose a settlement agree-
ment providing for remedial action. Whenever the department considers
it to be in the public interest, the department shall expedite such an agree-
ment with parties whose contribution of hazardous substances is insignifi-
cant in amount and toxicity.

(2) Within nine months after the effective date of this section, the
department shall adopt rules under chapter 34.04 RCW to implement this
section. At a minimum the rules shall:

(a) Provide procedures by which potentially liable persons may pro-
pose one or more remedial actions;
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(b) Provide procedures for public notice and an opportunity to com-
ment on proposed settlements;

(c) Establish reasonable deadlines and time periods for activities un-
der this subsection; and

(d) Ensure that agreements providing for voluntary cleanups attain
the cleanup levels required under section 6 of this act.

(3) Where the department and one or more potentially liable per-
sons are unable to reach agreement for remedial action that will provide a
final cleanup remedy, the persons may submit a final offer of a proposed
settlement agreement, together with any material supporting the pro-
posal. The department shall consider the offer and material submitted, as
well as public comments provided on the offer, and shall issue a decision
accepting or rejecting the offer. Where the department accepts the offer,
it shall be entered as a consent decree pursuant to the procedures of
subsection (5) of this section. Where the department rejects the offer, it
shall state in writing its reasons for rejection. This review process shall not
be considered a contested case for the purpose of the administrative
procedure act, chapter 34.04 RCW.

(4) The person or persons proposing an agreement rejected by the
department under subsection (3) of this section have a right to review
only as provided in section 13 of this act.

(5) Where the department and potentially liable persons reach an
agreement providing for voluntary remedial action, it shall be filed with
the appropriate superior court as a proposed consent decree. The court
shall allow at least thirty days for public comments before the proposed
decree is entered, and the department shall file with the court any written
comments received on the proposed decree.

(6) A person who has resolved its liability to the state under this
section is not liable for claims for contribution regarding matters ad-
dressed in the settlement. The settlement does not discharge any of the
other potentially liable persons, but it reduces the total potential liability of
the others to the state by the amount of the settlement.

(7) The director may enter into a settlement agreement that requires
the department to provide a specified amount of money from the state
toxics control account to help defray the costs of implementing the plan.
These funds may be provided only in circumstances where the director
finds it would expedite or enhance cleanup operations or achieve greater
fairness with respect to the payment of remedial action costs. In determin-
ing whether public funding will achieve greater fairness, the director shall
consider the extent to which public funding will prevent or mitigate eco-
nomic hardship. The director shall adopt rules providing criteria and priori-
ties governing public funding of remedial action costs under this
subsection. The amount of public funding in an agreement under this
section shall be determined solely in the discretion of the director and is
not subject to review. The department may recover the amount of public
funding provided under this subsection from a potentially liable person
who has not entered into a settlement agreement under this section or
fulfilled all obligations under the agreement. For purposes of such a recov-
ery action, the amount shall be considered as remedial action costs paid
by the department.

NEW SECTHON. Sec. B. COVENANTS NOT TO SUE. (1) As a part of a
settlement agreement accepted by the department, the director shall pro-
vide a covenant not to sue with respect to any remedial action that is
required by the agreement and that will accomplish any of the following:

(a) Treatment of hazardous substances so as to destroy, eliminate, or
permanently immobilize the hazardous constituents of the substances so
that the substances, or any byproducts of the treatment or destruction
process, no longer present any foreseeable future significant risk to hu-
man health or welfare or the environment; or

(b) When such destruction, elimination, or permanent immobilization
is not practicable, the transportation of the hazardous substances from
the site to an approved hazardous waste disposal fadility meeting the
requirements of the Federal Resource Conservation and Recovery Act, 42
US.C. Sec. 6924 and 6925, as amended as of the effective date of this
section, and, if the substances are disposed of in this state, the rules of the
department adopted pursuant to chapter 70.105 RCW for permanent
disposal facilities; or

(c) Cleanup levels that have been set only under section 6(2)a) of
this act.

{2) (a) As a part of a settlement agreement with the department, the
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director may provide a covenant not to sue with respect to any remedial
action if the cleanup levels have been established under section 6(2)b) of
this act, and if the covenant not to sue is determined by the director to be
in the public interest.

(b) In making the determination of public interest the director shall
consider the following factors:

(i} Whether the benefits from the expedition of the voluntary reme-
dial action caused by the issuance of a covenant not to sue would exceed
the potential future risk to human health and public finances caused by
such issuance;

(i) The nature of the risks that might remain at the facility;

(i) The extent to which the remedial action is based on attainment of
performance standards based on objective criteria for releases of sub-
stances to, or the presence of substances in, land, air, or water;

(iv) Whether the state toxics control account or sources of funding
other than state general funds would be available for any additional reme-
dial action that might eventually be necessary at the facility;

(v) Whether the monitoring and maintenance required at the site, if
any, will protect human health and the environment; and

(vi) The extent to which the technology used in the remedial action is
demonstrated to be effective.

(3) As a part of a settlement agreement with the department, the
director may provide a covenant not to sue with respect to any remedial
action taken if the cleanup level or levels have been established under
section 6{2)(c) of this act and if:

(a) The director has determined that issuing the covenant is in the
public interest as defined in subsection (2)b) of this section;

(b) Compliance with the otherwise applicable standards is technically
impracticable from an engineering perspective; and

(c}) The remedial action provides optimum protection of human
health and the environment

(4) A “covenant not to sue” means a promise by the state of Wash-
ington, made with respect to a particular hazardous substance or a partic-
ular area, the cleaning up of which has been the purpose of a previous
remedial action undertaken by the potentially liable person at the direc-
tion of the department and with the approval of the department. A cove-
nant shall be commensurate with and strictly limited to the scope of the
previous remedial action. In issuing the covenant, the state promises that,
with respect to that substance or area, it will not initiate any future admin-
istrative or judicial action to force the potentially liable person to clean up,
pay the expenses for cleaning up, conduct any investigations, or pay the
expenses for any investigations. As used in this subsection, the word “in-
vestigations” does not include any monitoring or maintenance activities
required under a covenant.

{5) A covenant may be issued with respect to all remedial actions
included under a settlement agreement, or may be issued for one or more
particular remedial actions included under a settlement agreement. If the
remedial action is for cleaning up a particular hazardous substance, then
the covenant does not extend to other hazardous substances. A covenant
issued for a remedial action for cleaning up a particular hazardous sub-
stance shall contain an express reopener clause for the discovery of the
release or threatened release of other hazardous substances.

(6) if the remedial action is for cleaning up a particular area, the
covenant does not extend to other areas. Notwithstanding any other
provision of this section, the issuance of a covenant for a particular area
(as opposed to a covenant for a particular hazardous substance) is discre-
tionary with the department, and shall only be issued for a remedial action
that the department finds will ensure that (a) there will no longer be any
foreseeable future risk in the area to human health or the environment
and (b) all hazardous substances in the area are destroyed, eliminated, or
permanently immobilized. In issuing an area covenant the department
shall take special care to ensure that both the planned remedial action and
its implementation conform to this chapter. A covenant issued for a partic-
ular area shall contain an express reopener clause for the discovery of the
release or threatened release of hazardous substances outside such area.
As used in this section, the term “particular area” means a precisely de-
scribed three-dimensional area.

(7) The issuance of a covenant not to sue does not affect the power
of the state to take whatever actions are necessary, other than those
expressly barred by the covenant, to protect members of the public from



a health hazard, induding, but not limited to, actions to prevent entrance
upon the property, to prevent the use of the property for any purpose
that exposes anyone to a health hazard, or to enter upon the property
and take measures to clean up the hazardous substance. The issuance of a
covenant does not affect any power of the state to institute or respond to
any tort action or any other judicial or administrative action, so long as the
state’s action or response is not expressly barred by the covenant. With
respect to any action filed against the state, a covenant does not bar the
state from filing a cross-claim, counterdaim, or third party action against
any person who may be liable or from seeking contribution from the
person, so long as the damages or relief sought by the state in filing the
cross-claim, counterclaim, or third party action is not expressly barred by
the covenant.

(8) The director, with the concurrence of the attorney general, shall
incorporate any covenant to be issued into the settlement agreement.
The director’s denial of a covenant meeting the requirements of subsec-
tion (1) of this section is reviewable under section 13 of this act. The
director’s denial of a proposed covenant under subsections (2) or (3) of
this section is not subject to review. Any covenant not to sue shall be
conditioned upon satisfactory performance of the settlement agreement
and issuance of a certificate of completion pursuant to section 9 of this
act. A covenant ceases to be conditional and becomes effective on the
date of certification of completion of the agreement.

(9) If new information is revealed while implementing a settiement
agreement, the potentially liable persons and the department may amend
the agreement. If the new information reveals a significant quantity of a
hazardous substance or condition not previously identified in the agree-
ment as being present at the site, in an area of the site other than that
described in the agreement, or in quantities significantly greater than as
described in the agreement, then the agreement shall be amended. If a
proposed amendment is to be incorporated into a final consent decree,
public notice and opportunity to comment shall be allowed by the court
prior to its entry in accordance with section 7(5) of this act. The depart-
ment shall adopt rules providing a method for amending agreements. The
existence of a covenant not to sue having conditional status pursuant to
subsection (8) of this section neither bars amendments to settlements nor
may be considered in deciding whether or not to amend settlements.

(10) A person receiving a covenant not to sue under this chapter is
not relieved of any liability owed to persons, other than the state of
Washington, under any federal, state, or local law, including the common
law.

(11) Issuance of a covenant not to sue to a potentially liable person
does not relieve or decrease any other person’s liability to the state.

NEW SECTION. Sec. 9. CERTIFICATION OF COMPLETION. (1) Upon
compietion of all remedial actions called for in a settlement agreement,
the parties to the agreement may apply for a certificate of completion
from the department. The department shall provide notice of an applica-
tion for certification of completion to interested persons and the public.
The notice shall include a brief analysis of the application and indicate
where additional information may be obtained. Public comment shall be
accepted for a minimum of forty-five days from the date of the notice.

(2) The director shall grant or deny an application for certification of
completion within ninety days of the application. if the director finds that
the remedial action has been fully implemented, the director shall approve
an application for certification of completion.

NEW SECTION. Sec. 10. REMEDIAL ACTION CONTRACTOR LIABIL-
ITY. (1) A person who is a remedial action contractor, or a person em-
ployed by any public body who provides services relating to remedial
action, and who is working within the scope of the person’s employment
with respect to any release or threatened release of a hazardous sub-
stance from a fadility, is not liable under this chapter, under any other state
or local law, or under common law to any person for injuries, costs,
damages, expenses, or other liability, induding, but not limited to, claims
for indemnification or contribution, and claims by third parties for death,
personal injury, illness, or loss of or damage to property or economic loss,
that result from the release or threatened release. This subsection does
not apply in the case of a release or threatened release that is caused by
conduct of the remedial action contractor that is negligent, grossly negli-
gent, or that constitutes intentional misconduct.

(2) Nothing in this section affects the liability of any person under any

warranty under state law, or the liability of an employer who is a remedial
action contractor to any employee of such employer under any provision
of law.

(3) The director may agree to hold harmiless and indemnify any re-
medial action contractor meeting the requirements of this section against
any liability, including the expenses of litigation or settiement, for negli-
gence arising out of the contractor’s performance in carrying out remedial
action activities under this chapter, unless the liability was caused by con-
duct of the contractor that was grossly negligent or that constituted inten-
tional misconduct. Indemnification under this subsection applies only to
remedial action contractor liability that results from a release or threat-
ened release of a hazardous substance if the release arises out of remedial
action activities. An indemnification agreement under this subsection shall
include deductibles and shall place limits on the amount of indemnification
to be made available.

(4) The exemption provided under subsection (1) of this section and
the authority of the director to offer indemnification under subsection (3)
of this section do not apply to any person liable under section 4(1) of this
act.

(5) A person retained or hired by a potentially liable person is eligible
for consideration for indemnification under subsection (3) of this section
only if the remedial action is being implemented under an approved set-
tlement agreement.

NEW SECTION. Sec. 11. INVESTIGATION AND ACCESS. (1Xa) If
there is a reasonable basis to believe there may be a release or threatened
release of a hazardous substance, the director may require information or
documents relevant to that release or threatened release from a person
who has or may have information relevant to {j) the identification, nature,
and volume of materials generated, treated, stored, transported to, or
disposed of at a facility and the dates thereof, (i) the nature or extent of a
release or threatened release of a hazardous substance at or from a
fadlity, (i) the identity of potentially liable persons, or (iv) information
relating to the ability of a person to pay for or perform a remedial action.
The department may subpoena witnesses, documents, and other infor-
mation that the department deems necessary. In case of a refusal to obey
such a subpoena, the superior court for any county in which the person is
found, resides, or transacts business has jurisdiction to issue an order
requiring the person to appear before the department and give testimony
or produce documents. Any failure to obey such order of the court may
be punished by the court as contempt.

(b) Where there is a reasonable basis to believe there may be a
release or threatened release of a hazardous substance, the department,
its authorized employees, agents, or contractors, or the employees,
agents, or contractors of a potentially liable person acting under an ap-
proved settlement agreement, upon reasonable notice may enter upon
any real property, public or private, to conduct sampling, inspection, ex-
amination, and investigation directed at evaluating the release or threat-
ened release and determining the need, if any, for remedial action. In the
event of an emergency, no notice need be provided. In conducting those
activities, the department or other person gaining access under this sec-
tion shall take all feasible precautions to avoid disrupting the ongoing
operation on the site. The department or other person gaining access
under this section shall provide to the owner, operator, or person in
charge of the facility, if requested, a portion of each sample taken equal in
volume or weight to the portion retained. If any analysis is made of the
samples, a copy of the results of the analysis shall be furnished promptly
to the owner, operator, or person in charge as well as to representatives
of the public and other interested persons.

(2Xa) If the director determines that: (i) An emergency exists that
requires immediate action to protect human health or the environment,
and (i) the owner or operator is unwilling or unable to take such immedi-
ate action, the department, its authorized employees, agents, or contrac-
tors, or the employees, agents, or contractors of a potentially liable
person acting under departmental approval may without court order en-
ter upon property, public or private, or take such remedial action as is
necessary to abate the emergency.

(b) If the potentially liable person fails to implement a settlement or if
no settlement has been achieved, or for the purpose of carrying out
section 5(2) of this act, the director may determine, in accordance with
the procedures set forth in this section, that action to respond to a release
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or threatened release of hazardous substances is necessary and that entry
upon real property, public or private, is necessary to execute remedial
action. Such entry may be made by the department, its authorized em-
ployees, agents, or contractors, or the employees, agents, or contractors
of a potentially liable person acting under an approved settiement agree-
ment. The director’s determination shall be based upon inspection, study,
or other data as may be available, shall be made in writing, and shall be
available for public inspection and copying. The department shall supply
the person owning, operating, or in charge of the property concerned, as
well as all potentially liable persons with (i) a written document detailing
the director’s determination and the basis for the determination, (i) a
notice that remedial action and entry upon property shall proceed in no
fewer than sixty days, and (i) a request for a prompt response. The
director shall confer with any person responding to receipt of service of
the director’s determination in order to accommodate that person’s legiti-
mate concerns while obtaining prompt and necessary remedial action.

(c) The department, with the assistance of the attorney generals
office, may apply to superior court for an order authorizing entry upon
real property to execute remedial action. The department’s application
shall (i) state that the notice procedures required in this section have been
carried out, (i) describe the property concerned, and (i} describe the
remedial action selected by the director and the schedule for remedial
action. If, after a hearing, the superior court finds that the department’s
application and supporting materials establish that the department has
made a reasonable attempt to accommodate any responding party s legit-
imate concerns, the superior court shall enter an order authorizing entry
upon real property to execute remedial action.

{d) In such proceedings authorized by this subsection, the court may
not review (i) the director’s determination that remedial action is neces-
sary, that the entry upon real property is necessary, or the basis for such
decisions; or (i) any response by the director to the potentially liable
person’s concerns.

(3) The court may not enjoin or otherwise delay any remedial action
deemed necessary by the director unless the superior court finds that the
person lacks any adequate remedy at law

NEW SECTHION. Sec. 12. ENFORCEMENT. (1) Whenever, in the opin-
ion of the director, a person (a) is potentially liable for a release or threat-
ened release of a hazardous substance, (b) has been natified of its
potential liability, but (c) either (i) has not submitted a proposed settiement
or (i} has submitted a proposed settlement, the department has rejected
the proposal, and, if appealed, the denial has been affirmed by the supe-
rior court, then the director may seek appropriate injunctive or other
judicial refief by filing an action in Thurston county superior court or issue
such order as the director deems appropriate and serve the person with
the order personally or by certified mail.

(2) Whenever the director determines that there exists an imminent
danger that requires immediate remedial action to protect human health
or the environment, the director may seek such injunctive relief or issue
an order without prior notice or opportunity to submit a proposed settle-
ment agreement.

{3) The director may bring an action in Thurston county superior
court (a) against any potentially lable person who, without sufficient
cause, fails to comply with an order issued under subsection (1) or (2} of
this section to enforce the order, or (b) against any liable person to collect
remedial action costs incurred by the department.

{4) In any action brought under subsection (3} of this section, the
person, if liable, is responsible for:

(a) If the failure to comply with an order is willful, up to three times
the amount of any remedial action costs incurred by the state as a result
of the party’s refusal to comply; and

{b) A civil penalty of up to ten thousand dollars for each day the
party refuses to comply.

(5) The director may bring an action in Thurston county superior
court to establish and collect a civil penalty for which a person is liable
under section 17 of this act.

(6) Any potentially liable person who receives and complies with the
terms of an order issued under this section may, within sixty days after
completion of the required action, petition the director for reimbursement
for any costs of the action for which the person is not liable. If the director
refuses to grant all or part of the reimbursement sought, the petitioner
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may, within thirty days of the date of the refusal, file an action against the
department in Thurston county superior court seeking reimbursement.
The judicial review shall be de novo, and the burden is on the department
to establish liability.

{7) Before conducting a remedial action, the department may:

{a) Prepare a proposed scope of work based on any investigation or
study conducted by or for the department, the potentially liable persons,
or others;

(b) Provide the identified potentially liable persons and members of
the public with notice of the proposed remedial action and an opportu-
nity to comment on the scope of work proposed:

{c) Prepare a final scope of work based on the comments received
and any other study or investigation conducted by or for the department.

(8) The proposed and final scope of work and the basis for them as
well as all comments received by the department constitute the record of
decision of the department.

(9) Where the department has developed a record of decision for a
remedial action and the department has conducted the remedial action in
accordance with the record, in any action brought to recover costs, the
scope of work of the department shall be presumed reasonable and
necessary unless demonstrated to be arbitrary and capricious.

MNEW SECTION. Sec. 13. REVIEW OF ECOLOGY DECISIONS. {1) The
decisions of the department under this chapter are reviewable only as
provided in this section or section 14 of this act.

(2) (a) A potentially fiable person aggrieved by a department decision
to deny a final offer of a proposed settlement may obtain review by filing
a petition in the Thurston county superior court within ten days of receipt
of that decision and serving a copy of that petition on the department.
The review shall be based upon the administrative record which shall
consist of the final offer of proposed settlement, the material submitted in
support of that offer, all comments provided on the proposed settlemment,
the department’s response, and all material relied on by the department in
making its decision. The department’s decision shall not be reversed un-
less it is clearly erroneous. The court shall hold a hearing upon such peti-
tion within thirty days after the department certifies the record to the
court. Any person potentially aggrieved may intervene in the review pro-
ceeding under this subsection.

(b} If the potentially liable person appeals a superior court decision
affirming the decision of the department, then, during the pendency of
the appeal, no court may stay or otherwise delay any enforcement order
issued or remedial action undertaken by the department.

(3) Any investigative or remedial action decision of the department
or dedision identifying potentially liable persons is reviewable exclusively
in superior court as follows:

(a) in a cost recovery action pursuant to section 4 or 12 of this act;

(b) In a judicial action by the department to compel remedial action
pursuant to section 12 of this act;

{c) In an action by a potentially liable person for reimbursement
pursuant to section 12 of this act; or

(d) In an action by the department to establish and collect a civil
penalty under section 12 of this act.

{4) Any person aggrieved by the granting or denial of a certificate of
completion pursuant to section 9 of this act may file a petition for review
pursuant to the administrative procedure act, chapter 34.04 RCW, of that
decision in Thurston county superior court within thirty days of the de-
partment’s decision.

NEW SECTION. Sec. 14. THIRD PARTY ACTIONS. (1) Any person
may commence a civil action to compel the department to perform any
nondiscretionary duty under this chapter. At least thirty days before com-
mending the action, the person must give notice of intent to sue, uniess a
substantial endangerment to health or the environment exists.

{2) Any person aggrieved by an action or inactions of a potentially
liable person that may result in a release of a hazardous substance that
presents an imminent and substantial endangerment to health or the envi-
ronment may commence a avil action to compel the potentially liable
person to comply with this chapter. Before any action may be com-
menced, the person aggrieved shall mail by certified mail a notice of intent
to sue to the director. The director shall be allowed thirty days to negoti-
ate or mediate a resolution to the dispute before any action may be filed.

(3) Any person aggrieved by the release or threatened release of a



hazardous substance may commence a civil action against any person
who fails to comply with an approved settlement agreement to compel
compliance with the agreement.

(4) Mo action may be commenced under subsection {2) or {3} of this
section where:

(a) The department is diligently prosecuting a judicial action or pursu-
ing administrative action under this chapter to force a potentially liable
person to respond to the release or threatened release of hazardous
substances under this chapter; or

{b) The department is diligently pursuing remedial action against the
release of the hazardous substance.

(5) Civil actions under this section may be brought in the superior
court of Thurston county or of the county in which the release or threat-
ened release exists.

(6) Nothing in this chapter affects or impairs any person’s right under
any other statute or under common law to commence a civil action relat-
ing to hazardous substances.

NEW SECTRON. Sec. 15. LIENS. (1) Any liability to the state under this
chapter constitutes a debt to the state. Any such debt constitutes a lien, in
favor of the state, on all real property on which the remedial action was
conducted.

(2) The lien imposed by this section arises at the time costs are first
incurred by the state with respect to a remedial action under this chapter.

{3) The department shall file a statement of claim, describing the
property subject to the lien, in the appropriate office as designated by
state law. The lien continues until the liabllity for the costs have been
satisfied. Any lien filed pursuant to this section shall be subject to the rights
of any purchaser, holder of a security interest, or judgment lien creditor
whose interest is perfected in accordance with law before notice of the
state lien is filed.

NEW SECTION. Sec. 16. PROPERTY — RECORDS — SALE. (1) The
owner of public or private nonresidential real property upon which a
release of a significant quantity of a hazardous substance has been found
by the department to have occurred shall place a notice in the records of
real property kept by the auditor of the county in which the property is
located. The notice shall: (a) Identify the property; (b) identify the owner
of the property and the person causing the notice to appear; (c) state that
a release of a hazardous substance occurred on the property; (d) state the
date the release occurred; and (e) direct further inquiries to the depart-
ment. The department shall maintain records that identify the remedial
action taken and the hazardous substance or substances released for each
remedial action that has been conducted or approved by the department.
Any person with an interest in the property, injured by the failure of a
property owner to comply with this section, may recover damages for
that injury by filing an action in superior court for the county in which the
release occurred.

(2) Where the department has discovered the release of a significant
quantity of a hazardous substance following an inspection of the faility,
the department shall place a notice having the contents of the notice
referred to in subsection (1) of this section in the records of real property
kept by the auditor of the county in which the property is located.

(3) Any certification of completion issued in accordance with section
9 of this act shall be promptly filed with the records of real property kept
by the auditor of the county in which the property is located and shall
identify the property, the owner of the property, the date of issuance of
the certificate, and the date the release occurred.

(4) Before selling any right, title, or interest in real property, whether
public or private, the seller of the property shall provide a written state-
ment to the purchaser describing any release of a significant quantity of a
hazardous substance that the seller knows to have occurred during the
prior twenty years on the property to be sold. Unless otherwise expressly
agreed by seller and purchaser, any purchaser injured by failure of a seller
of real property to provide the statement as required in this subsection
may recover damages for that injury by filing an action in superior court
for the county in which the property is located.

(5) The department shall determine by rule, consistent with the pur-
poses of this chapter, which releases are subject to the reporting and
notification requirements under subsections (1), (2), and (4) of this section
This rule shall limit required reporting under this section to those releases

that are of a magnitude that would cause a significant adverse impact to
human health or the environment.

NEW SECTHON. Sec. 17. FRAUD. If a potentially liable party commits
fraud on the department or another potentially liable party in a proposed
settlement agreement, in a request for a covenant not to sue, or in an
application for a certificate of completion, then any limitation on liability or
covenant not to sue otherwise provided is void, and the injured person,
including the state of Washington, may recover actual damages sustained
and a civil penalty of up to ten thousand dollars

NEW SECTHON. Sec. 18, PESTICIDE WASTE DISPOSAL. The director
of the department of agriculture may adopt rules to allow the department
of agriculture to take possession and dispose of canceled, suspended, or
otherwise unusable pesticides held by persons regulated under chapter
17.21 RCW. For the purposes of this section, the department may be-
come licensed as a hazardous waste generator.

The director of agriculture shall develop the necessary administrative
structure to implement a pesticide waste disposal program. lssues to be
addressed shall include, but are not limited to: Collection site acquisition.
liability and insurance, transportation to the collection site and to ultimate
disposal sites, licensure and regulatory compliance, volume of material to
be disposed of, education as to legal use as an alternative to disposal,
container disposal, and analysis of unknown presumed pesticide. in imple-
menting the provisions of this section, the department of agriculture may
charge fees of persons disposing of pesticide wastes to offset wholly or
partially the program authorized by this section

NEW SECTION. Sec. 19. HOUSEHOLD WASTE DISPOSAL. The direc-
tor of the department of ecology may adopt rules to allow the depart-
ment to take possession and dispose of household hazardous wastes.

The director of ecology shall assist local governments with imple-
mentation of household hazardous waste (moderate risk wastes) collec-
tion and disposal plans under RCW 70.105.220. The department shall
provide technical assistance to facilitate collection site identification, acqui-
sition of insurance, transportation to the collection site and to ultimate
disposal sites, licensure and regulatory compliance, assessment of volume
of material to be disposed of, education as to legal use as an alternative to
disposal, container disposal, analysis of unknown presumed household
hazardous wastes and other assistance the department deems appropri-
ate. The department shall provide grants to local governments to imple-
ment household hazardous waste disposal and collection plans required
under RCW 70.105.220.

In implementing the provisions of this section, the department or
local governments may charge fees of persons disposing of household
hazardous waste to offset wholly or partially the programs authorized by
this section.

NEW SECTION. Sec. 20. BUSINESS ASSISTANCE PROGRAM. The de-
partment of ecology shall contract with a nonprofit organization to estab-
lish a “poliution prevention pays” program for the purpose of promoting
hazardous waste reduction and recycling. The program shall provide tech-
nical assistance to businesses that generate hazardous waste, which shall
consist of: (1) A library and bibliography of literature detailing methods of
waste reduction and recycling, including an in-house data base consisting
of case studies, program publications, and contacts; (2) a waste reduction
and recycling hotline; (3) onsite consultations for generators of hazardous
wastes; and (4) an educational outreach program

NEW SECTHON. Sec, 21, HAZARDOUS SUBSTANCES CONFISCATED
BY LAW ENFORCEMENT AGENCIES. (1) The director of the department of
ecology shall arrange for the collection of hazardous substances confis-
cated by law enforcement agencies pursuant to chapter 69.50 RCW or
may pravide financial assistance to law enforcement agencies for the dis-
posal of such substances.

(2) The director of the department of ecology may adopt rules to
allow the department to take possession and dispose of hazardous sub-
stances confiscated by law enforcement agencies under chapter 69.50
RCW.

(3) Any person convicted of a crime under chapter 69.50 RCW
involving hazardous substances confiscated by a law enforcement agency
may upon conviction, be assessed by the sentencing court with the costs
of the disposal. Any money collected pursuant to this subsection shall not
be subject to deposit in the public safety and education account. The
department of ecology may seek reimbursement for the department’s
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contributions to the cost of disposal from the moneys collected from such
convicted person.

NEW SECTION. Sec. 22 TOXICS CONTROL ACCOUNTS. (1) The
state toxics control account and the local toxics control account are cre-
ated in the state treasury.

(2) The following moneys shall be deposited into the state toxics
control account: (a) Forty-seven percent of those revenues that are raised
by the tax imposed under section 46 of this act; (b) the costs of remedial
actions recovered under this chapter or chapter 70.105A RCW after the
effective date of this section; (c) penalties collected or recovered under
this chapter; and (d) any other money appropriated or transferred to the
account by the legislature.

(3) Moneys in the state toxics control account shall be used only to
carry out the purposes of this chapter, including but not kmited to the
following activities:

(a) The state’s responsibility for hazardous waste planning, manage-
ment, regulation, enforcement, technical assistance, and public education
required under chapter 70.105 RCW, including, but not limited to, pro-
grams for collection and disposal of household hazardous waste under
chapter 70.105 RCW;

(b) The state’s responsibility for solid waste planning, management,
regulation, enforcement, technical assistance, and public education re-
quired under chapter 7095 RCW;

(c) The hazardous waste cleanup program required under this chap-
ter;

(d) State matching funds required under the federal cleanup law;

(e) Financial assistance for local programs in accordance with RCW
70.95.130, 70.95.220, 70.95.530, 70.105.220, 70.105.225, 70.105.235(1)
{a), (b). and (c), and 70.105.260;

{f) State government programs for the safe reduction, recycling, or
disposal of hazardous wastes from households, small businesses, and agri-
culture;

() Hazardous materials emergency response training;

(h) Water and environmental health protection and monitoring pro-
grams;

(i) Programs authorized under chapter 70.146 RCW;

(j) A public participation program, including a grant program;

(k) Public funding to assist potentially liable persons to pay for the
costs of remedial action;

(Il Development and demonstration of alternative management
technologies designed to carry out the top two hazardous waste manage-
ment priorities of RCW 70.105.150,

{m) Disposal of law enforcement agency drug related confiscations
as required in section 21 of this act,

(4) Fifty-three percent of those revenues that are raised by the tax
imposed under section 46 of this act shall be deposited into the local
toxics control account. Moneys deposited in the local toxics control ac-
count shall be used by the department for grants or loans to local govern-
ments to carry out the following purposes in descending order of priority:
(a) Remedial actions for public or private facilities used primarily for the
disposal of municipal solid waste that are on the hazard ranking fist; (b)
hazardous waste plans and programs under RCW 70.105.220,
70.105.225, 70.105.235(1) (a), (b), and (c), and 70.105.260, including, but
not limited to, programs for collection and disposal of household hazard-
ous waste under chapter 70.105 RCW; (c) solid waste plans and programs
under RCW 70.95.130 and 70.95.220; and (d) solid waste disposal and
management facilities, meaning facilities or systems owned or operated by
local governments for the purpose of controlling, collecting, storing, treat-
ing, disposing, recycling, or recovery of solid wastes and including any
equipment, structures, or property incidental to that purpose. However,
the term does not include the acquisition of equipment used to collect
residential or commercial garbage. In carrying out these priorities, the
department shall ensure that moneys are made available to the maximum
extent practicable to fund remedial actions.

{5} Except for unanticipated receipts under RCW 43.79.260 through
43.79.282, moneys in the slate and local toxics control accounts may be
spent only after appropriation by statute. All earnings from investment of
balances in the accounts, except as provided in RCW 43 .84.090, shall be
credited to the accounts.

(6) When making grants or loans to local governments for assistance
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under this chapter, the department shall consider the following:

(a) The protection of public health;

(b) The cost to residential ratepayers without state assistance; and

(c) Actions required under federal and state permits, enforcement
orders, and consent decrees,

{7) The department shall develop specific matching requirements for
assisting local governments in the funding of remedial actions, hazardous
and solid waste plans and programs, and solid waste disposal and man-
agement facilities. Funds for hazardous and solid waste plans and pro-
grams shall be allocated consistently with the priorities established in
chapters 7095 and 70.105 RCW.

(8) One percent of the moneys deposited in the state and local
toxics control accounts shall be allocated only for public participation
grants. The department may provide public participation grants to groups
of fifty or more persons who may be adversely affected by a release or
threatened release of a hazardous substance and who petition the depart-
ment for the grants. Grant moneys may be used only for the purposes of
obtaining technical assistance in interpreting information with regard to
the nature of the hazard, remedial investigation and feasibility study, re-
cord of dedsion, remedial design, selection and construction of remedial
action, operation and maintenance, or removal at such facility. Each grant
recipient shalf be required, as a condition of the grant. to contribute funds
equal to at least twenty percent of the grant amount and to commit such
contributed funds toward the purposes for which the grant is made
Crants shall not exceed fifty thousand dollars for any one hazardous
waste site, but the grant may be renewed to facilitate public participation
at all stages of remedial action. All funds appropriated for public participa-
tion grants that remain unspent at the end of the biennium for which the
appropriations are made revert to the state toxics control account.

NEW SECTION. Sec. 23 TOXICS CONTROL RESERVE ACCOUNT.
(1) The toxics control reserve account is created in the state treasury.
Money in the account shall be used solely for remedying releases or
threats of releases of hazardous substances by the state at sites for which
a covenant not to sue has been entered into by the state. Money depos-
ited in the account shall be administered by the department and is subject
to legislative appropriation. All earnings from investment of balances in
the toxics control reserve account, except as provided in RCW 43.84.050,
shall be credited to the account.

(2) Beginning on July 1, 1988, and on July 1st of each year thereafter,
the state treasurer shall transfer one and one-half million dollars from the
state toxics control account and one and one-half million dollars from the
local toxics control account to the toxics control reserve account. This
subsection applies only if on july Tst the balance in the reserve account is
less than twenty million dollars.

(3) After the reserve account balance first reaches twenty million
dollars, the treasurer shall on July 1st of each year thereafter transfer equal
amounts from the state toxics control account and the local toxics control
account sufficient to bring the balance in the reserve account to twenty
million dollars, but the contribution from each account shall not exceed
one and one-half million dollars in any one year.

NEW SECTION. Sec. 24, EXISTING AGCREEMENTS. The consent or-
ders and decrees in effect on the effective date of this section shall remain
valid and binding.

NEW SECTHION. Sec. 25. EXEMPTION FROM PERMITS. A person con-
ducting remedial action under an approved settlement agreement or the
department conducting remedial action is exempt from the procedural
and substantive requirements of state and local laws that would otherwise
apply to the remedial action, including those requirements imposed by
chapters 70.94, 70.105, 90.03. 90.44, and 90.58 RCW.

NEW SECTION. Sec. 26. APA EXEMPTION. A new section is added
to chapter 34.04 RCW to read as follows:

This chapter shall not apply to review of final settlement offers under
section 13 of this act.

NEW SECTION. Sec. 27 SEPA EXEMPTION. A new section is added
to chapter 43.21C RCW to read as follows:

The detailed statement and other procedural requirements of this
chapter are not applicable to remedial action by the state or authorized or
ordered by the state under chapter 70.___ RCW (sections 1 through 25 of
this act).



NEW SECTION. Sec. 28. EXEMPTION FROM PERMITS. A new section
is added to chapter 70.94 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department undertaking a remedial action
under chapter 70___ RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 29. EXEMPTION FROM PERMITS. A new section
is added to chapter 70.105 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department conducting a remedial action
under chapter 70.— RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 30. EXEMPTION FROM PERMITS. A new section
is added to chapter 90.03 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department conducting a remedial action
under chapter 70 RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 31. EXEMPTION FROM PERMITS. A new section
is added to chapter 90.44 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department conducting a remedial action
under chapter 70 RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 32. EXEMPTION FROM PERMITS. A new section
is added to chapter 90.48 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department conducting a remedial action
under chapter 70— RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 33. EXEMPTION FROM PERMITS. A new section
is added to chapter 90.58 RCW to read as follows:

A person conducting a remedial action pursuant to an approved
settlement agreement or the department conducting a remedial action
under chapter 70.— RCW (sections 1 through 25 of this act) is exempt
from the procedural and substantive requirements of this chapter.

NEW SECTION. Sec. 34. TOXIC ENDANGERMENT. A new section is
added to chapter 9A.36 RCW to read as follows:

(1) A person is guilty of toxic endangerment if he or she:

(a) Knowingly transports, treats, stores, handles, disposes of, or ex-
ports a hazardous substance or toxin in violation of state law; and

{b) Knows that such conduct places another person in imminent
danger of death or serious bodily injury.

(2) As used in this section, “imminent danger” means that there is a
substantial likelihood that harm will be experienced within a reasonable
period of time if the danger is not eliminated.

(3) Toxic endangerment is a class B felony.

NEW SECTION. Sec. 35. It is the intent of the legislature in enacting
sections 35 through 43 of this act to provide the department of ecology
with the necessary resources to adequately administer water quality dis-
charge permits issued by the state. In doing this, the legislature intends to
improve water quality state-wide by enhancing the ability of the depart-
ment of ecology to adequately inspect dischargers into state ground and
surface waters and implement water pollution control laws. Further, the
legislature intends also to improve water quality through better control of
toxicants.

NEW SECTION. Sec. 36. Beginning in fiscal year 1989, the depart-
ment shall recover its administrative expenses for operating all aspects of
its water quality discharge permit system except adjustments specified in
section 38 of this act and those expenses that are directly related to
enforcement by implementing a system to collect fees from persons hold-
ing state and federal waste discharge permits. The total amount of fees
collected under this chapter in any fiscal year shall not exceed three mil-
lion six hundred thousand dollars. Accordingly, for purposes of sections 37
through 41 of this act, “administrative expenses” means the costs incurred
by the department in:

(1) Processing permit applications and modifications;

(2) Monitoring and evaluating compliance with permits;

(3) Conducting inspections;

(4) Securing laboratory analysis of samples taken during inspections;

(5) Reviewing required plans and documents directly related to oper-
ations of permittees;

(6) Monitoring compliance with delegated pretreatment programs;
and

(7) Supporting the overhead expenses that are directly related to
each of the preceding activities.

Administrative expenses shall not include costs related to processing
of penalties and notices of violation, inspections that extend beyond rou-
tine compliance monitoring, criminal investigations, or the overhead ex-
penses that are directly related to these activities.

NEW SECTION. Sec. 37. (1) The department shall establish an initial
fee schedule to be implemented on July 1, 1988.

(2) Except as provided in section 38 of this act, beginning on July 1,
1988, the department shall charge any person or entity holding a permit
under RCW 90.48.160, 90.48.162, or 90.48.260, annual fees to recover
administrative expenses as defined in section 36 of this act. in no event
may the fee for any permit authorizing the discharge of eight hundred
gallons or less in any one day exceed one hundred and fifty dollars for any
fiscal year. This fee limit shall be periodically adjusted by the department
to reflect inflation.

(3) The department shall establish an accounting mechanism to relate
administrative expenses incurred in performing activities described in sec-
tion 36 of this act with fees charged to persons or entities holding permits
by January 1, 1989.

(4) The department shall submit a report to the appropriate standing
committees of the legislature on January 1, 1991, and biennially thereafter
describing the actions it has taken over the prior biennium to improve the
administrative efficiency of its water quality permit system.

NEW SECTION. Sec. 38. Fees charged pursuant to section 37 of this
act shall be subject to the following conditions:

(1) The department shall consider the economic impact of fees on
small dischargers and shall provide appropriate adjustments.

(2) The department shall ensure that indirect dischargers do not pay
twice for the administrative expenses of a permit. Accordingly, the de-
partment shall not assess fees for permits issued by a city, town, or munic-
ipal corporation under RCW 90.48.165.

(3) The department shall review applications for credits from any
public entity engaging in comprehensive monitoring programs and shall
approve or deny such applications, in whole or in part, before assessing
permit fees. Credits shall be granted in accordance with a schedule
adopted by the department by rule and shall not exceed twenty-five
percent of the permit fee assessed over the five-year period of the per-
mit. The total amount of credits granted for the five-year period beginning
July 1, 1988, shall not exceed fifty thousand dollars. Permit fee credits
granted by the department shall not be recoverable from the water qual-
ity permit account.

NEW SECTION. Sec. 39. All fees collected under section 37 of this
act shall be deposited in the water quality permit account, which is hereby
created in the state treasury, subject to appropriation. Money in the ac-
count collected from fees shall be expended exclusively by the depart-
ment of ecology for the purposes of administering permits issued by the
department under RCW 90.48.160, 90.48.162, and 90.48.260. Other
funds deposited into this account may be used for the purposes of this
chapter.

NEW SECTION. Sec. 40. (1) The department of ecology shall submit
areport to the appropriate standing committees of the legislature no later
than January 1, 1989. The report shall include a fee schedule proposed for
use in fiscal years 1990 and beyond. The legislature shall evaluate this
report in determining whether to change the revenue limit specified in
section 36 of this act.

(2) In developing the fee schedule, the department shall consult with
and be advised by representatives of dischargers, environmental organi-
zations, other state agencies, and other interested parties. The advice
received by the department shall be included in the report. The report
shall also include a projection of the level of fees necessary to adequately
operate the program

NEW SECTION. Sec. 41.(1) In determining requirements for monitor-
ing the condition of the waters of the state and of effluent discharged
therein to be included in each permit issued by the department under
RCW 90.48.160, 90.48.162, and 90.48.260, the department shall ensure
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that all such monitoring requirements are reasonably related to: (a) Deter-
mining compliance with the permit; (b) attaining all known, available, and
reasonable treatment; or (c) determining what effects the discharge from
the specific facility may have on the waters of the state or the biota or
sediment in the waters of the state.

(2) Monitoring activities required pursuant to subsection (1) (c) of this
section shall be structured so that, if monitoring is conducted within the
terms of the permit, after an appropriate period of time, the permittee
may request that the department reduce the monitoring schedule and/or
scope. If in the determination of the department the results of the moni-
toring identify no measurable adverse effects or potential adverse effects
to the waters of the state or biota or sediment in the waters of the state,
then a reduced schedule and/or scope shall apply. If monitoring identifies
measurable adverse effects or potential adverse effects of the discharge
from the specific facility on the waters of the slate or biota or sediment of
the walers of the state, continued, more frequent, and/or more compre-
hensive monitoring shall be required by action of the department. The
department may allow coordinated monitoring activities where discharges
from multiple persons or entities holding permits may be causing cumula-
tive effects and where cost savings wil result from such coordination.

(3) A permit may be maodified during its term to revise monitoring
requirements pursuant to the applicable federal requirements or if moni-
toring methods or approaches become available that might reasonably be
expected to measure adverse effects to the waters of the state or biota or
sediment in the waters of the state.

Sec. 42. Section 4, chapter 249, Laws of 1985 and RCW 90.48 460
are each amended to read as follows:

Until june 30, 1988, the department of ecology shall collect adminis-
trative expenses from any person or entity requesting action of the de-
partment pertaining to the processing of applications for permits provided
in RCW 90.48.160, 90.48.162, and 90.48.260. For the purposes of this
section, “administrative expenses” shal mean the total actual costs in-
curred by the department in processing such permit applications.

Sec. 43. Section 4, chapter 71, Laws of 1955 as last amended by
section 138, chapter 109, Laws of 1987 and RCW 90.48 190 are each
amended to read as follows.

A permit shall be subject to termination upon thirty days’ nolice in
writing if the department finds:

(1) That it was procured by misrepresentation of any material fact or
by lack of full dsclosure in the application;

(2) That there has been a violation of the conditions thereof:

(3) That a material change in quantity or type of waste disposal
exists;_or

(4) That an applicant or permittee has failed to pay required fees
under RCW 90.48 460 or section 37 of this act.

NEW SECTION. Sec. 44. INTENT OF HAZARDOUS SUBSTANCE TAX.
it is the intent of this chapter to impose a tax only once for each hazard-
ous substance possessed in this state and to tax the first possession of all
hazardous substances, including substances and products that the depart-
ment of ecology determines to present a threat to human health or the
environment. This chapter is not intended to exempt any person from tax
liability under any other law.

NEW SECTION. Sec. 45. DEFINITIONS. Unless the context clearly
requires otherwise, the definitions in this section apply throughout this
chapter.

{1) "Hazardous substance” means:

(a) Any substance that, on the effective date of this section, is a
hazardous substance under section 101(14) of the Federal Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, 42
US.C. Sec. 9607(14), as amended by Public Law 99-499;

(b) Petroleum products;

(c) Any pesticide product required to be registered under the Federal
Insecticide, Fungicide and Rodenticide Act; and

(d) Any other substance, category of substance, and any product or
category of product determined by the director of ecology by rule to
present a threat to human health or the environment if released into the
environment. The director of ecology shall not add or delete substances
from this definition more often than twice during each calendar year. For
tax purposes, changes in this definition take effect on the first day of the
next month that is at least thirty days after the effective date of the rule.
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The word “product” or "products” as used in this paragraph (d) means an
item or items containing both: (i) One or more substances that are hazard-
ous substances under (a), (b), or (c) of this subsection or that are sub-
stances or categories of substances determined under this paragraph (d)
to present a threat to human health or the environment if released into
the environment; and (ii) one or more substances that are not hazardous
substances. Until April 1, 1988, “hazardous substance” does not indude
substances or products packaged as a household product and distributed
for domestic use.

(2) "Petroleum product™ means plant condensate, lubricating oil, gas-
oline, aviation fuel, kerosene, diesel motor fuel, benzol, fuel oil, residual
oil, liquefied or liquefiable gases such as butane, ethane, and propane, and
every other product derived from the refining of crude oil, but the term
does not include crude oil.

(3) "Possession” means the control of a hazardous substance located
within this state and includes both actual and constructive possession.
“Actual possession” occurs when the person with control has physical
possession. “Constructive possession” occurs when the person with con-
trol does not have physical possession. “Control” means the power to sell
or use a hazardous substance or to authorize the sale or use by another.

{4) "Previously taxed hazardous substance” means a hazardous sub-
stance in respect to which a tax has been paid under this chapter and
which has not been remanufactured or reprocessed in any manner (other
than mere repackaging or recycling for beneficial reuse) since the tax was
paid.

(5) "Wholesale value” means the price paid by a wholesaler or re-
tailer to a manufacturer or the price paid by a retaller to a wholesaler
when the price represents the value at the time of first possession in
Washington state. In cases where no sales transaction has occurred,
“wholesale value” means the fair market wholesale value, determined as
nearly as possible according to the wholesale selling price at the place of
use of similar substances of like quality and character, in accordance with
rules of the department.

(6) Except for terms defined in this section, the definitions in chapters
82.04, 82.08, and 82.12 RCW apply to this chapter,

NEW SECTION. Sec. 46. HAZARDOUS SUBSTANCE TAX. (1) A tax is
imposed on the privilege of possession of hazardous substances in this
state. The rate of the tax shall be eight-tenths of one percent multiplied by
the wholesale value of the substance.

(2) Moneys collected under this chapter shall be deposited in the
toxics control accounts under section 22 of this act.

(3) Chapter 82.32 RCW applies to the tax imposed in this chapter.
The tax due dates, reporting periods, and return requirements. applicable
to chapter 82.04 RCW apply equally to the tax imposed in this chapter.
The department may adopt rules to ensure that taxes imposed on retailers
are imposed equally as a tax imposed on first possessors who are not
retailers. The rules may provide that the tax be imposed based on a
percentage of sales for any class of retailer.

NEW SECTION. Sec. 47. EXEMPTIONS. The following are exempt
from the tax imposed in this chapter:

(1) Any successive possession of a previously taxed hazardous sub-
stance. If tax due under this chapter has not been paid with respect to a
hazardous substance, the department may coliect the tax from any per-
son who has had possession of the hazardous substance. If the tax is paid
by any person other than the first person having taxable possession of a
hazardous substance, the amount of tax paid constitutes a debt owed by
the first person having taxable possession to the person who paid the tax.

(2) Any possession of a hazardous substance by a natural person
under circumstances where the substance is used, or is to be used, for a
personal or domestic purpose (and not for any business purpose) by that
person or a relative of, or person residing in the same dwelling as, that
person.

(3) Any possession of (a) alumina, (b) natural gas, (c) petroleum coke,
(d) liquid fuel or fuel gas used in petroleum processing, or (e) petroleum
products that are exported for use or sale outside this state as fuel.

(4) Persons or activities that the state is prohibited from taxing under
the United States Constitution.

(5) Any persons possessing a hazardous substance where the pos-
session first occurred before the effective date of this section.



NEW SECTION. Sec. 48. CREDITS. (1) Credit shall be allowed in ac-
cordance with rules of the department of revenue for taxes paid under
this chapter with respect to fuel carried from this state in the fuel tank of
any airplane, ship, truck, or other vehicle.

{2) Credit shall be allowed, in accordance with rules of the depart-
ment, against the taxes imposed in this chapter for any hazardous sub-
stance tax paid to another state with respect to the same hazardous
substance. The amount of the credit shall not exceed the tax liability aris-
ing under this chapter with respect to that hazardous substance. For the
purpose of this subsection:

(a) "Hazardous substance tax” means a tax:

(i) That is imposed on the act or privilege of possessing hazardous
substances, and that is not generally imposed on other activities or privi-
leges; and

(i) That is measured by the value of the hazardous substance, in
terms of wholesale value or other terms, and in the determination of
which the deductions allowed would not constitute the tax an income tax
or value added tax.

(b) "State” means (j) the state of Washington, (i) a state of the United
States other than Washington, or any political subdivision of such other
state, (iii) the District of Columbia, and {iv) any foreign country or political
subdivision thereof.

Sec. 49. Section 6, chapter 109, Laws of 1987 and RCW 43.21B. 310
are each amended to read as follows:

(1) Any order issued by the department or authority pursuant to
RCW 70.94.211, 70.94.332, 70.105.095, 43.27A.190, 86.16.020, or
90.48.120(2) or any provision enacted after july 26, 1987, or any permit,
certificate, or license issued by the department may be appealed to the
pollution control hearings board if the appeal is filed with the board and
served on the department or authority within thirty days after receipt of
the order. Except as provided under chapter 70.-- RCW {sections 1
through 25 of this act,) this is the exclusive means of appeal of such an
order.

(2) The department or the authority in its discretion may stay the
effectiveness of an order during the pendency of such an appeal.

(3) At any time during the pendency of an appeal of such an order to
the board, the appellant may apply pursuant to RCW 43.21B.— (section 7,
chapter 109, Laws of 1987) to the hearings board for a stay of the order
or for the removal thereof.

(4) Any appeal must contain the following in accordance with the
rules of the hearings board:

{a) The appellant’s name and address;

(b) The date and docket number of the order, permit, or license
appealed;

{c) A description of the substance of the order, permit, or license
that is the subject of the appeal;

(d) A clear, separate, and concise statement of every error alleged to
have been committed:

{e) A clear and concise statement of facts upon which the requester
relies to sustain his or her statements of error; and

{f) A statement setting forth the relief sought.

(5) Upon failure to comply with any final order of the department,
the attorney general, on request of the department, may bring an action
in the superior court of the county where the violation occurred or the
potential violation is about to occur to obtain such relief as necessary,
induding injunctive relief, to insure compliance with the order. The air
authorities may bring similar actions to enforce their orders.

(6) An appealable decision or order shall be identified as such and
shall contain a conspicuous notice to the recipient that it may be appealed
only by filing an appeal with the hearings board and serving it on the
department within thirty days of receipt.

NEW SECTION. Sec. 50. APPROPRIATION TO THE DEPARTMENT
OF ECOLOGY — STATE TOXICS CONTROL ACCOUNT. The sum of four-
teen million six hundred eighty-one thousand dollars, or so much thereof
as may be necessary, is appropriated for the biennium ending June 30,
1989, from the state toxics account to the department of ecology, of
which:

(1) $10,000,000, or so much thereof as may be necessary, shall be
expended for the purposes of administering and conducting remedial
action;

{2) $4,030,000, or so much thereof as may be necessary, shall be
expended for the ongoing implementation of the hazardous waste regula-
tory program authorized by chapter 70.105 RCW including, but not lim-
ited to, activities to permit and inspect hazardous waste facilities;

(3) $340,000, or so much thereof as may be necessary, shall be used
to provide technical assistance to local governments in accordance with
RCW 70.105.170 and 70.105.255, and for local planning grants as pro-
vided in RCW 70.105.220 and 70.105.235(1) (a), (b), and {(c);

{4) $311,000, or so much thereof as may be necessary, shall be used
for solid waste management activities including, but not limited to: (a)
State and local solid waste enforcement: (b) development and dissernina-
tion of technical assistance information for local governments regarding
proper management and disposal of solid waste in accordance with RCW
70.95.100 and 70.95.263(2); and (c) local planning grants as provided in
RCW 7095.130.

The appropriation in this section shall be reduced by any amount
expended under the appropriation in section 50, chapter 2, Laws of 1987
Ird ex. sess.

NEW SECTHON. Sec. 51. APPROPRIATION TO THE DEPARTMENT
OF AGRICULTURE —STATE TOXICS CONTROL ACCOUNT. The sum of
two hundred thirty-four thousand doliars, or so much thereof as may be
necessary, is appropriated for the biennium ending June 30, 1989, from
the state toxics control account to the department of agriculture to admin-
ister and carry out the agricultural waste management programs. The
appropriation in this section shall be reduced by any amount expended
under the appropriation in section 51, chapter 2, Laws of 1987 3rd ex
555.

NEW SECTION. Sec. 52. APPROPRIATION TO THE DEPARTMENT
OF COMMUNITY DEVELOPMENT —STATE TOXICS CONTROL AC-
COUNT. The sum of three hundred eighty-four thousand dollars, or so
much thereof as may be necessary, is appropriated for the biennium
ending June 30, 1989, from the state toxics control account to the depart-
ment of community development to carry out hazardous waste training
for fire fighters. This appropriation shall be reduced by any amount ex-
pended under the appropriation in section 52, chapter 2, Laws of 1987
3rd ex. sess.

NEW SECTION. Sec. 53 APPROPRIATION TO THE DEPARTMENT
OF REVENUE — S5TATE TOXICS CONTROL ACCOUNT. The sum of one
hundred six thousand dollars, or so much thereof as may be necessary, is
appropriated for the biennium ending june 30, 1989, from the state toxics
control account to the department of revenue to administer the collection
of taxes imposed by this act. This appropriation shall be reduced by any
amount expended under the appropriation in section 53, chapter 2, Laws
of 1987 3rd ex. sess.

NEW SECTION. Sec. 54. APPROPRIATION TO THE DEPARTMENT
OF SOCIAL AND HEALTH SERVICES—STATE TOXICS CONTROL AC-
COUNT. The sum of seven hundred ten thousand dollars, or so much
thereof as may be necessary, is appropriated for the biennium ending
June 30, 1989, from the state toxics control account to the department of
social and health services, of which:

(1) $124,000, or so much thereof as may be necessary, shall be used
to test public drinking water supplies for organic chemicals;

(2) $313,000, or so much thereof as may be necessary, shall be used
to monitor drinking water supplies potentially affected by hazardous
waste releases;

(3) $273,000, or so much thereof as may be necessary, shall be used
for health risk assessments, health monitoring activities, and health infor-
mation services for communities near a hazardous waste site.

This appropriation shall be reduced by any amount expended under
the appropriation in section 54, chapter 2, Laws of 1987 Ird ex. sess.

NEW SECTION. Sec. 55. APPROPRIATION TO THE DEPARTMENT
OF ECOLOGY — LOCAL TOXICS CONTROL ACCOUNT. The sum of
eighteen million six hundred eighty-five thousand dollars, or so much
thereof as may be necessary, is appropriated for the biennium ending
june 30, 1989, from the local toxics account to the department of ecol-
ogy. of which:

(1) $936,000, or so much thereof as may be necessary, shall be
expended for local solid waste enforcement grants

{2) $17.749,000, or so much thereof as may be necessary, shall be
used for grants and loans pursuant to section 22(4) of this act.
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This appropriation shall be reduced by any amount expended under
the appropriation in section 55, chapter 2, Laws of 1987 3rd ex. sess.

NEW SECTHON. Sec. 56. APPROPRIATION TO THE DEPARTMENT
OF ECOLOGY — TOXICS CONTROL RESERVE ACCOUNT. Effective july 1,
1988, the sum of three million dollars, or so much thereof as may be
necessary, is appropriated for the biennium ending June 30, 1589, from
the toxics control reserve account to the department of ecology to carry
out the purposes of this act. This appropriation shall be reduced by any
amount expended under the appropriation in section 56, chapter 2, Laws
of 1987 3rd ex. sess.

NEW SECTION. Sec. 57. APPROPRIATION TO THE DEPARTMENT
OF ECOLOGY — BUSINESS ASSISTANCE PROGRAM. The sum of one hun-
dred fifty thousand dollars, or so much thereof as may be necessary, is
appropriated from the state toxics control account to the department of
ecology for the biennium ending June 30, 1989, to carry out the purposes
of section 20 of this act. This appropriation shall be reduced by any
amount expended under the appropriation in section 57, chapter 2, Laws
of 1987 3rd ex. sess.

NEW SECTION. Sec. 58. The sum of three million six hundred thou-
sand dollars, or so much thereof as may be necessary, is appropriated
from the water quality permit account to the department of ecology for
the biennium ending June 30, 1989, to carry out the purposes of sections
35 through 43 of this act. This appropriation shall be reduced by any
amount expended under the appropriation in section 58, chapter 2, Laws
of 1987 3rd ex. sess.

NEW SECTION. Sec 59. If any provision of this act or its application
to any person or crcumstance is held invalid. the remainder of the act or
the application of the provision to other persons or circumstances is not
affected.

NEW SECTION. Sec. 60. Section captions used in this act de not
constitute any part of the law.

NEW SECTION. Sec. 61. Sections 1 through 25 of this act constitute a
new chapter in Title 70 RCW. Sections 36 through 41 of this act are each
added to chapter 90.48 RCW., Sections 44 through 48 of this act consti-
tute a new chapter in Title 82 RCW,

NEW SECTION. Sec. 62. Sections 44 through 48 of this act shall take
effect on January 1, 1988. The department of revenue may immediately
take such steps as may be necessary to ensure that the tax imposed under
sections 44 through 48 of this act is implemented on its effective date.

NEW SECTION. Sec. 63. REPEALERS. The following acts or parts of
acts are each repealed:

(1) Section 1 chapter 65, Laws of 1983 st ex, sess. and RCW
70.105A.010;

(2) Section 2, chapter 65, Laws of 1983 st ex. sess. and RCW
70.105A.020;

(3) Section 3, chapter 65, Laws of 1983 Tst ex. sess., section 129,
chapter 7, Laws of 1985 and RCW 70.705A.030;

(4) Section 4, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.040;

(5) Section 5, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.050;

(6) Section 6, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.060;

(7) Section 7, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.070;

(8) Section 8, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.080;

{9) Section 13, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.090;

{10) Section 9, chapter 65, Laws of 1983 st ex. sess. and RCW
70.105A 900; and

(11) Section 15, chapter 65, Laws of 1983 1st ex. sess. and RCW
70.105A.905.

NEW SECTION. Sec. 64. (1) The state treasurer shall transfer to the
state toxics control account the balance of all funds in the hazardous
waste control and elimination account which remain in this account imme-
diately prior to the effective date of this section. Any person who, by the
effective date of this section, has not paid the fees and other amounts due
under those sections of chapter 70.105A RCW which are repealed by
section 63 of this act shall continue to be obligated to pay such fees and
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amounts. All payments received after the effective date of this section
shall be deposited into the state toxics control account. The provisions of
those RCW sections which are repealed in section 63 of this act shall
continue to apply to those fees and amounts which are due on the effec-
tive date of this section

(2) The repeal of RCW 70.105A.030 shall be applied retroactively as
of January 1, 1987, so that no person, as defined in RCW 70.1054.020,
will have to pay any fee for 1987, collectible in 1988.

NEW SECTION. Sec. 65. Sections 1 through 64 of this act shall take
effect March 1, 1989.

MNEW SECTION. Sec. 66. Sections 1 through 64 of this 1988 act shall
constitute the alternative to Initiative 97, which has been proposed to the
legislature. The secretary of state is directed to place sections 1 through
64 of this 1988 act on the ballot in conjunction with Initiative 97, pursuant
to Article ll, section 1(a) of the state Constitution.

NEW SECTHON. Sec. 67. Section 65, chapter 2, Laws of 1987 3rd ex.
sess. (uncodified) is hereby repealed.

NEW SECTION. Sec. 68. Chapter 2, Laws of 1987 3rd ex. sess. shall
expire March 1, 1989: PROVIDED, That if the voters fail to approve
Initiative 97 and fail to approve the alternative to the initiative proposed
by the legislature, chapter 2, Laws of 1987 3rd ex. sess. shall expire on the
date the election results are certified.

NEW SECTION. Sec. 69. A new section is added to chapter 2, Laws
of 1987 3rd ex. sess. and to chapter 82.22 RCW to read as follows:

Notwithstanding RCW 82.22.020, “hazardous substance” does not
include substances or products packaged as a household product and
distributed for domestic use until June 1, 1988, and does not include such
substances or products in inventory before June 1, 1988.

NEW SECTION. Sec. 70. Section 69 of this act is necessary for the
immediate preservation of the public peace, health, and safety, the sup-
port of the state government and its existing public institutions, and shall
take effect immediately.
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% COMPLETE TEXT OF
Resolution No. 4222

BE IT RESOLVED, BY THE SENATE AND HOUSE OF REPRESENTATIVES OF
THE STATE OF WASHINGTON, IN LEGISLATIVE SESSION ASSEMBLED:
THAT, At the next general election to be held in this state there shall

be submitted to the qualified voters of the state for their approval and

ratification, or rejection, an amendment to Article VI, section 1 of the

Constitution of the State of Washington to read as follows:

Article VI, section 1. The power of taxation shall never be sus-
pended, surrendered or contracted away. All taxes shall be uniform upon
the same class of property within the territorial limits of the authority
levying the tax and shall be levied and collected for public purposes only.
The word “property” as used herein shall mean and include everything,
whether tangible or intangible, subject to ownership. All real estate shall
constitute one dass: PROVIDED, That the legislature may tax mines and
mineral resources and lands devoted to reforestation by either a yield tax
or an ad valorem tax at such rate as it may fix, or by both. Such property
as the legislature may by general laws provide shall be exempt from taxa-
tion. Property of the United States and of the state, counties, school
districts and other municipal corporations, and credits secured by prop-
erty actually taxed in this state, not exceeding in value the value of such
property, shall be exempt from taxation. The legislature shail have power,
by appropriate legislation, to exempt personal property to the amount of
three ((hardred-t$366-68))) thousand ($3,000.00) dollars for each head of
a family liable to assessment and taxation under the provisions of the laws
of this state of which the individual is the actual bona fide owner.

BE [T FURTHER RESOLVED, That the secretary of state shall cause
notice of the foregoing constitutional amendment to be published at least
four times during the four weeks next preceding the election in every
legal newspaper in the state.



